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JURISDICTION

This is an appeal from a final judgment and order
of the Supreme Court of the Territory of Hawaii
denying relief and remanding appellants to custody
in a habeas corpus case wherein appellants, John
Palakiko and James Edward Majors, sought to set

aside their conviction for a capital offense. 1

'The Judgment and Order is set forth in the Ap-
pendix, p. 71. This appeal is being prosecuted on the



Jurisdiction to review the judgment and order is

conferred on this Court by 28 U.S.C. sec. 1293.

STATEMENT OF THE CASE

Since appellants' opening brief does not contain a

statement of the case in the usual form, the appellee

submits the following statement.

The appellants, John Palakiko and James Edward
Majors, were tried and convicted of murder in the

first degree and sentenced to death in the Circuit

Court of the First Judicial Circuit of the Territory

of Hawaii in Cr. No. 19955, Territory of Hawaii v.

John Palakiko and James Edward Majors. The Su-

preme Court of Hawaii reviewed these convictions on

writ of error and affirmed the judgment. Territory v.

Palakiko, et al., 38 Haw. 490. Appellants then ap-

pealed their convictions to this Court, which affirmed

the judgment of the Supreme Court of Hawaii. Pala-

kiko v. Territory of Hawaii, 188 F.2d 54 (CA 9th).

On September 7, 1951, the Governor of Hawaii

executed death warrants for Palakiko and Majors.

Late the night before the day set for execution,

Mary Palakiko, a sister of appellant Palakiko, pre-

sented a petition for a writ of habeas corpus to Justice

original records of the Supreme Court of Hawaii,
which have been transmitted to the clerk of this Court.
There is no printed record. The order of this Court
requires "that the parts of the original record perti-

nent to the contentions of the parties shall be added
as appendices to their briefs." Order filed February
8, 1952. Accordingly, this brief is accompanied by an
appendix containing portions of the record referred
to in the brief.



Le Baron of the Supreme Court of Hawaii. 2 The Jus-

tice denied the petition but stayed execution and re-

ferred the petition to the full court. Application of

Palakiko and Majors, 39 Haw. 141. The court then

issued a writ of habeas corpus, to which the appellee

made a return. 3 The appellants filed a traverse. 4 With
issue thus joined the court then held what it described

as "the lengthiest hearing in the history of this court"

and upon such hearing denied relief and remanded
the appellants to custody. Application of Palakiko and
Majors, 39 Haw. 167. This appeal is taken from the

judgment entered pursuant to the decision.

The appellants by their traverse in the habeas cor-

pus proceeding attacked the validity of their convic-

tions on the following grounds: (1) that they were
secured by confessions involuntary in fact and in law

;

(2) that they were based on an unconstitutional stat-

ute; (3) that the appellants were denied assistance

of counsel; and (4) that the appellants were unlaw-

fully detained. 4A During the hearing before the full

court the appellants by amendment to the traverse

alleged two additional grounds for relief, as follows:

that the convictions were void because (5) the appel-

lants were denied a fair trial in that they were tried

and convicted in an atmosphere of public clamor for

their conviction which made it impossible for them

to obtain a fair and impartial grand and petit jury

and a fair and impartial trial; and (6) that the gen-

eral verdict of "guilty as charged" returned by the

jury was inconsistent with the indictment, which con-

tained three counts, in that two of the three counts

2App. p. 1 4App. p. 35
3App. p. 11 4AApp. p. 35



were "mutually exclusive", that one of the counts did

not charge murder in the first degree, and that the

evidence was insufficient to sustain a verdict of mur-
der in the first degree on all three counts. 5

Of the six contentions made by the appellants, two
were questions purely of law. On the remaining four

issues, oral testimony totalling 2,276 pages of tran-

script was received in addition to numerous exhibits.

The complete record of the criminal prosecution was
also made part of the record in this case. The materi-

ality of some of the evidence might be disputed but

the court, in pursuance of an express policy to afford

the appellants every opportunity and latitude for

proving their case, received evidence even remotely

related to the issues, except in a few instances where

admissibility was barred by some well-established rule

of exclusion. For the purposes of this brief the evi-

dence may be summarized under the following topics

:

A. The crime, B. Palakiko's confession to the murder

of Mrs. Wilder, C. Majors' confessions to the murder
of Mrs. Wilder, D. Assistance of counsel, and E.

Alleged mob domination and denial of a fair trial.

A. The crime.

On March 10, 1948, appellants Palakiko and Ma-
jors escaped from a prison work gang in Honolulu. 6

Majors was then serving a sentence for second degree

burglary7 and Palakiko was serving a federal sen-

tence for highway robbery in Oahu Prison. 8

After leaving the work gang, the appellants fled

5App. p. 68 7App. p. 31
6App. p. 73 8App. p. 74



into Nuuanu Valley and spent the night in the hills.
9

The following day, March 11, 1948, they worked
their way back down the valley, entered the yard of

Frank E. Midkiff and stole two raincoats and two
bottles of citronella oil.

10 That evening they came
upon the home of Mrs. Theresa Wilder, an elderly

woman who lived alone, 11 ascertained she was by her-

self 12 and broke into the house. 13 Upon entry, they

came upon Mrs. Wilder. 14 She ran towards the parlor

door screaming. Palakiko grabbed and held her hands

while Majors struck her on the mouth, knocking her

false teeth out and felling her. 15

After binding her feet and placing a towel over her

mouth, they carried their victim into a bedroom and
placed her on a bed. 16 While she was on the bed,

Majors removed the woman's slacks and pulled her

panties down. 17

Majors made three separate statements concerning

the crime. There is a variance in the statements as

to whether he committed rape or attempted rape of

Mrs. Wilder. In his first statement (March 21, 1948)

Majors said he merely pulled down the woman's pants

to see "if she no was too old, maybe I could use 'urn,

but she was too old." 18 However, prior to making his

second statement Majors told detectives that "I fuck

um", 19 and in his second statement (March 22, 1948)

Majors admitted that he had sexual intercourse with

9App. p. 77 15App. p. 88
10App. p. 78 16App. p. 91
"Ann n 7Q ^A™ n Q31App. p. 79 17App. p. 93
2App. p. 81 18App. p. 94
13App. p. 82 19App. p. 95
14App. p. 86, see also n.

11, p. 78, and n. 13, p. 82



his victim. 20 Then in his third statement (March 24,

1948) Majors said that he masturbated, got on top

of Mrs. Wilder and tried to spread her legs by using

his knees but denied having intercourse. 21

While Majors was on the bed with Mrs. Wilder,

Palakiko entered the bedroom and struck her twice

on the chin, and Majors struck her once. 22

After the criminal attack, the appellants left the

house, proceeded down the valley and spent the night

under a house. 23

The following evening, March 12, 1948, at 9:00

p.m. Palakiko was captured while attempting to steal

a car24 but Majors managed to escape and was not

recaptured until March 21, 1948. 25

Mrs. Wilder's body was discovered on March 16,

1948, 26 apparently in the same position that the appel-

lants had left her on the evening of March 11. The
body was partly disrobed and in a state of moderate

decomposition. Her wrists and ankles were bound and

her mouth was gagged. Her right eye was contused and
there were abrasions on the left chin with a moderate

amount of caked blood about her mouth, nose and on

the pillow under her head. Her lower denture was still

lying on her chest immediately below the chin. There

were four distinct fractures of the lower jaw. 27

B. Palakiko's confession to the murder of Mrs. Wilder.

Upon his recapture Palakiko was taken to the Hono-

2°App. p. 96 25App. p. 106, see also
2,App. p. 97 n. 76, p. 210
22App. p. 99 26App. p. 107
23App. p. 101 27App. p. 108
24App. p. 102



lulu police station28 where he was held until March
17, 1948, when he was returned at 9 :25 a.m. to Oahu
Prison. 29

While Palakiko was detained at the police station

he was in a cell with three other prisoners30 and he

was questioned on two or three occasions, first, about

a burglary at Kapena Lane to which he admitted

guilt3
' and second, about an axe and his whereabouts

during his escape. 32

On March 18, 1948, a detective questioned Pala-

kiko at Oahu Prison concerning a cigarette lighter

for approximately fifteen or twenty minutes. 33

At 5:00 p.m. on March 20, 1948, Palakiko was
brought to the Honolulu Police Station34 and taken

to Captain Kennedy's office
35 where he was questioned

by Captains Straus and Kennedy36 for about thirty

minutes regarding his whereabouts during his escape

and about the raincoats which were stolen from the

Midkiff home. 37 Straus and Kennedy left the office at

approximately 5:30 p.m. 38

The evidence is conflicting as to what happened dur-

ing the next two hours, that is until 7:30 p.m.

Palakiko testified that when Straus and Kennedy
left the office Detective King entered the room alone39

and "busted me in the stomach about four times"; 40

that a few seconds later Detective Stevens entered the

28

30

31

32

33

34

App. p. 102, n. 24 35App. p. 118
App.p. Ill 36App. p. 119
App. p. 112 37App. p. 119, n. 36
'App. p. 113 38App. p. 119, n. 36
App. p. 113, n. 31 39App. p. 121
App. p. 116 4°App. p. 121, n. 39
App. p. 117
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office and struck him on the left cheek, 41 whereupon

he, Palakiko, hit his left eyebrow against the wall and

his right eye against the corner of a map,42 from which

he received a cut over his left eye that bled43 for several

hours44 and a cut over his right eye that did not

bleed. 45 Palakiko admitted on cross-examination that

he did not know of the cut over his right eye until he

saw it in a newspaper picture of himself sometime

later.
46 Palakiko further testified that after Stevens

hit him in the office he was hauled to a "quiz room"

where Stevens beat him in the "guts" for fifteen or

twenty minutes, 47 until he said he would talk. 48 Pala-

kiko said he was then returned to the Captain's office

where a statement was taken from him commencing
at 5:55 p.m. 49

In support of Palakiko' s testimony, his mother, two
aunts and a sister testified that they saw him on March
22, 1948, and that he had a bloody cut over his left

eye and also cuts over his right eye and on his left

cheek, and that his face was swollen and black and
blue. 50

According to the police officers, however, when
Straus left the office, Detectives King and Schneider

entered the room together5
' and questioned Palakiko

for about thirty minutes52 regarding the raincoats and
citronella oil

53 and King was never alone with Pala-

kiko. 54 When Schneider and King finished questioning

4,App. p. 121, n. 39 49App. p. 133
42App. p. 121, n. 39 5°App. p. 134
43App. p. 124 5,App. p. 156
44App. p. 125 52App. p. 158
45App. p. 128 53App. p. 159, see also
46App. p. 129 n. 52, p. 158
47App. p. 132 54App. p. 160
48App. p. 132, n. 47



Palakiko, Detective Stevens entered the office to guard

Palakiko, 55 and remained alone with Palakiko for a-

bout five minutes. 56 Then Stevens opened the door and

called in Straus, 57 whereupon Stevens left and

Straus entered and remained in the office for thirty-

five or forty minutes talking to Palakiko. 58 Straus

then walked out, requested Kennedy and a reporter to

join them, and in their presence Palakiko gave a state-

ment commencing at 6:50 p.m. and concluding at 7:38

p.m. 59

All of the police officers, prison guards and the

acting public prosecutor who saw Palakiko on the

evening of March 20, 1948, or shortly thereafter, tes-

tified that Palakiko was not subjected to any violence,

coercion, threats or promises of immunity,60 and none

of these witnesses saw or noticed any cuts or wounds

on Palakiko, nor did they notice anything unusual

about his face. 61 Only one officer, Captain Kennedy,

noticed any mark at all on Palakiko, which he described

as a scar.
62

Two newspaper photographers and a reporter who

saw Palakiko on the evening of March 20th likewise

noticed nothing unusual about his face and none saw

any cuts, bruises or marks,63 except newspaper photo-

grapher Ebert, who noticed over Palakiko's right eye

"an old mark, scar or an old injury". 64

After Palakiko made his statement, a photograph

55App. p. 161 6°App. p. 167
56App. p. 161, n. 55 6,App. p. 172
57App. p. 162 62App. p. 188
58App. p. 164, see also n.

63App. p. 190

57, p. 162 64App. p. 192
59App. p. 165
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of him was taken by police photographer Cunning-

ham. 65

A group of officers and Palakiko then went to the

Wilder home where Palakiko completed his statement

with a reenactment of the crime. 66 This statement at

the Wilder home was made from 8:05 to 8:40 p.m. 67

The group then returned to the police station68 where
several pictures of Palakiko were taken by newspaper

photographers. 6 9

The next morning, March 21, Palakiko was ques-

tioned from 11:58 a.m. to 12:03 p.m. by Captain

Straus in the presence of acting public prosecutor

Desha. 70 On March 21 Palakiko asked if he could see

his family, 71 and the following day his mother, 72 two

aunts73 and a sister74 called at the police station and

saw Palakiko. Palakiko further testified that when
he signed his confession, he did so freely and volun-

tarily.75

On the question of fact of the voluntariness of Pa-

lakiko's confession, the court below found Palakiko's

testimony to be false and that the confession was not

in any way coerced. Application of Palakiko and
Majors, 39 Haw. 167, 176, 178.

C. Majors' confessions to the murder of Mrs. Wilder.

As soon as Palakiko confessed, implicating Majors,

efforts to recapture Majors were intensified. Majors

65App. p. 194 7,App. p. 203
66App. p. 196 72App. p. 204
67App. p. 197 73App. p. 205
68App. p. 198 74App. p. 207
69App. p. 198 75App. p. 208
70App. p. 200
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was recaptured at a roadblock at Kaneohe, a town

about fifteen miles from Honolulu, shortly after mid-

night on March 21, 1948.76 As he was being arrested

he drank a bottle of iodine.77 The arresting officer

rushed Majors to a nearby emergency hospital in

Kaneohe where his stomach was pumped out. 78 The
investigating officers went to the hospital and there

Captain Straus asked him a few questions. 79 Majors

was thereafter transferred to Queen's Hospital in

Honolulu80 where he remained until March 24, 1948. 81

Detective Stevens questioned Majors at Queen's

Hospital for about one hour beginning at approximate-

ly 2 :55 a.m. on March 21, 1948.82 Later the same morn-
ing Stevens returned to the hospital and questioned

Majors commencing at about 10:15. 83 Shortly there-

after, Captain Straus came to the hospital with a re-

porter, and a statement was taken from 10:45 a.m.

to 11:30 a.m. 84 According to Dr. Rhead, the attend-

ing physician, Majors had been given four grains of

phenobarbital at 4:30 a.m. March 21, 1948,85 and his

throat was burned by the iodine,86 but he was physi-

cally and mentally capable of making a statement at

10:45 a.m. on March 21.87

The same evening, March 21, 1948, in the presence

of Officer Donlin, who was on duty guarding Majors,

Majors told Dr. Darrow, also of Queen's Hospital,88

that he and Palakiko entered Mrs. Wilder's home, beat

76App. p. 210 83App. p. 216
77App. p. 211 84App. p. 217
78App. p. 212 85App. p. 221
79App. p. 213 86App. p. 221
8°App. p. 214 87App. p. 222
8,App. p. 215 88App. p. 224
82App. p. 215
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her, and left her bound and gagged on a bed. 89

The following day, March 22, 1948, Detective Ste-

vens and Officer Harris went to Queen's Hospital at

about 1 :45 p.m. to see Majors. 90 A preliminary conver-

sation was had for about three quarters of an hour. 91

A reporter was called to the hospital and a second

statement was given from 2:50 p.m. to 3:17 p.m. 92

While Majors was at Queen's Hospital two of his

sisters visited him on March 22, 1948.93 They remained

with Majors about thirty minutes. 94 The next day a

third sister called at the hospital and saw Majors. 95

On the morning of March 24, 1948, Majors asked

a police officer at the hospital to call Captain Straus

because he wanted to give Straus a statement. 96

Straus went to Queen's Hospital shortly before 9:00

a.m. and Majors informed him that "When we get

down to the station I will tell you the truth." 97 Straus

and Majors went to the Police Station where, with

Palakiko present, Majors gave a third statement. 98

This statement was taken between 8:59 a.m. to 10:24

a.m. 99 Palakiko when asked during the questioning

if Majors was telling the "right story", replied, "right

story . . . yes." ,0°

The third confession of Majors was presented to

him for signature by Detective Edmondston on March
25, 1948.' 01 Majors examined the statement, made sev-

69

92

93

94

App. p. 226 96App. p. 236
°App. p. 227 97App. p. 237
'App. p. 228 "App. p. 238
App. p. 229 "App. p. 238, n. 98
App. p. 232 ,0°App. p. 240
App. p. 234 10,App. p. 240
App. p. 235
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eral corrections 102 and signed it.
1(

The two prisoners were returned to Oahu Prison

on March 26, 1948. 104

Majors admitted that at no time was he subjected

to any violence 105 but asserted that he was tricked' 06

and threatened by Stevens, 107 and that when given

his transcribed statement for signing, Edmondston
promised he would be charged with second degree mur-
der. 108

All such threats, promises and tricks were denied

by the police officers, both in the criminal trial and
at the habeas corpus hearing. 109

As in the case of Palakiko's confession, the Supreme
Court found that Majors' confessions were in fact

given voluntarily. Application of Palakiko and Ma-
jors, 39 Haw. 167, 177-178.

D. Assistance of counsel.

Neither Majors nor Palakiko saw an attorney before

giving their confessions, but there is no evidence that

they requested counsel.

Palakiko's mother, father and sister retained Attor-

ney T. S. Goo to represent Palakiko about two weeks
after they saw him at the Police Station. 110 Majors'

sisters retained Attorney Bert Kobayashi to represent

Majors shortly after Majors left Queen's Hospital. 111

Sometime later Mr. George Kobayashi also became

102

104

App. p. 241 107App. p. 247
103App. p. 243 108App. p. 250

App. p. 245 109App. p. 251
App. p. 246 - noApp. p. 275
App. p. 247, n. 107 '

' 'App. p. 280
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associated as an attorney for the appellants. 112

The attorneys thus retained in early April visited

the two prisoners at Oahu Prison on at least three

occasions." 3 Further opportunity for consultation with

counsel was had in court on May 7, 1948, when ap-

pellants were arraigned," 4 and on June 3, 1948, when
the trial court formally appointed the attorneys who
had been previously retained by their relatives." 5 The
formal appointment was made in order that they would

be entitled to compensation out of the funds of the

court.

On June 7, 1948, the attorneys for the defense stated

to the court that they were ready for trial." 6

Throughout the trial in the Circuit Court, on appeal

to the Supreme Court and finally on appeal to this

Court, Majors and Palakiko were represented by these

same three attorneys. Appellants have admitted them
to be competent." 7

The Supreme Court found that appellants had time-

ly and effective assistance of counsel. Application of

Palakiko and Majors, 39 Haw. 167, 180-181.

£. Alleged mob domination and denial of a fair trial.

The murder of Mrs. Theresa Wilder attracted con-

siderable public attention." 8

The Chamber of Commerce offered a reward of

$1,500 for the apprehension and conviction of the mur-
derers of Mrs. Wilder." 9 The Board of Supervisors

" 2App. p. 282, n. 113 " 7App. p. 287, see also
" 3App. p. 282 39 Haw. 167, 180-181
" 4App. p. 284 " 8Pet. Ex. 5, 6. Resp.
" 5App. p. 285 Ex. A, B.
1t6App. p. 286 " 9App. p. 289
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of the City and County of Honolulu likewise offered

a reward. 120

Upon their arrest, numerous newspaper articles de-

scribed Palakiko and Majors as "killers" and "slay-

ers". 12
' The fact that the appellants had confessed to

the murder of Mrs. Wilder was also reported by the

press. 122

Acting Public Prosecutor Desha announced publicly

that the strongest charge that could be placed against

the appellants was second degree murder. 123 Two at-

torneys, Mr. Hite and Mr. Steadman, urged the acting

prosecutor to charge the prisoners with first degree

murder. 124 The acting prosecutor refused. 125

Mr. Hite and Mr. Steadman urged the Mayor to

fill the office of Public Prosecutor for the City and

County of Honolulu, 126 which had been vacant for ten

months. 127 Subsequently, Mr. Hite was appointed Pub-

lic Prosecutor. 128 He took Mr. Desha off the case 129 and

assigned it to Mr. Hawkins. 130

Mr. Desha testified that if he had defended the

appellants he would have moved for a change of ven-

ue, 131 as he did not think they could have obtained a

fair and impartial trial in the first circuit. 132

On the other hand, Mr. Tavares and Mr. Cades, both

of whom had been President of the Hawaii Bar Asso-

ciation, testified that they saw no reason why the appel-

120App. p. 290 127App. p. 298
121 Pet. Ex. 5, 6 128App. p. 299
122Pet. Ex. 5, 6 129App. p. 299

App. p. 292 13°App. p. 301, see also

App. p. 294 n. 129, p. 299
App. p. 296 131App. p. 301
App. p. 297 132App. p. 302

123

124

125

126
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lants could not have obtained a fair trial in the Ha-

waiian courts or in the first circuit.
133 They both tes-

tified that there was no mob hysteria or similar feeling

that would have prevented a fair trial.
134

The attorneys for the appellants did not ask for

a change of venue.

All prospective jurors were carefully examined by

the attorneys for the defense and by the court. 135 There

was no showing that any juror was in fact prejudiced

by newspaper stories or by public opinion.

No evidence of any interference with the trial or

intimidation of witnesses or the jury was offered at

the habeas corpus hearing.

The confessions reported by the newspapers were

duly introduced into evidence. 136

On the question of a fair trial, the Supreme Court

found that the claim of appellants was without merit.

Application of Palakiko and Majors, 39 Haw. 167,

178-180.

SUMMARY OF ARGUMENT
The argument is opened with a consideration of the

scope of the remedy of habeas corpus in the Territory

of Hawaii. The question was raised at the very outset

of this habeas corpus proceeding by appellee's con-

tention that the issue of the voluntariness of appel-

lants' confessions may not be relitigated, the issue

having been raised and determined in the murder
trial and the appeals from the conviction therein. It

133App. p. 304 136Prosecution's Ex. 54,
,34App. p. 310 55, 56, 57
135App. p. 311
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is noted that the ruling of the court below limiting the

scope of the remedy is in line with decisions of this

Court and other courts of appeals. It is further sub-

mitted that the question is one of local law upon which
this Court would not overrule the Supreme Court of

Hawaii.

The ruling, however, was not given until after the

hearing on the facts, which was indeed a very ex-

tended hearing. The next part of the argument is de-

voted to a review of the evidence adduced on the

issue of coercion. It is shown that the findings of the

court below rejecting the claim of coercion are sus-

tained by the evidence and should not be disturbed.

The various other grounds asserted by appellants

for reversal are then considered in order. The inap-

plicability of the McNabb rule (McNabb v. United
States, 318 U.S. 332) to the instant case is demon-
strated, both as a matter of law and of fact.

The constitutional rights to assistance of counsel

and to a fair trial are next considered. It is shown
that appellants did have the assistance of counsel at

all stages of the proceedings at which they were en-

titled to such assistance and that there was no mob
domination or any other interference with the trial

such as to constitute a denial of the right to a fair

trial.

It is followed by an examination of appellants' at-

tacks on the constitutionality of the murder statute

and the validity of the verdict of the jury, both of

which are shown to be without merit, following which
appellants' charges of suppression of evidence and use

of perjured testimony by prosecuting authorities are

refuted. Finally, after a reference to the rule that de-
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fenses in criminal cases may not be reserved as

grounds for collateral attack on the judgment, the

remaining grounds urged by appellants are briefly

considered and all shown to be likewise without merit.

It is concluded that the judgment should be affirmed.

ARGUMENT
I

THE ISSUE OF THE VOLUNTARINESS OF AP-

PELLANTS' CONFESSIONS HAVING BEEN RAISED
AND LITIGATED AT THE CRIMINAL TRIAL AND
TO FINAL APPELLATE DETERMINATION, IT

CANNOT BE RELITIGATED IN THIS HABEAS
CORPUS PROCEEDING.

A. Scope of habeas corpus in Hawaii.

Writs of habeas corpus are issued by courts and
judges of the Territory of Hawaii pursuant to sec-

tions 10351, 10352 and 10353 of the Revised Laws of

Hawaii 1945. The pertinent portions of the statute

read as follows:

"Sec. 10351. Writ, when issuable of right.

Every person restrained of his liberty, except in

the cases mentioned in the following section, may
prosecute a writ of habeas corpus as of right, ac-

cording to the provisions of this chapter, to ob-

tain relief from such restraint, if unlawful.

"Sec. 10352. Except in certain cases. The
following persons shall not be entitled, as of

right, to demand and prosecute the writ:

"1. Persons committed for felony, or for sus-

picion thereof, or as accessories before the fact,

to a felony, when the cause is plainly and spe-
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cially expressed in the warrant of commitment,
unless when excessive and unreasonable bail is

required.

"2. Persons convicted, or in execution upon
legal process, civil or criminal.

"Sec. 10353. Issuable by whom; when not of
right. The supreme court, the justices thereof

and the circuit judges may in their discretion

issue writs of habeas corpus in cases in which
such writs are not demandable of right as well as

in cases in which they are demandable of right."

The statute is obviously meager; it does little to

define the scope or extent of the remedy; hence, the

matter is left to judicial determination.

The principal defense of appellants Majors and
Palakiko in their trial for murder was the contention

that their confessions were involuntary. The conten-

tion was strenuously urged on writ of error to the

Supreme Court of Hawaii, Territory v. Palakiko et

al.
f
38 Haw. 490, and again pressed on appeal to this

Court, Palakiko v. Territory of Hawaii , 188 F.2d 54.

In view of those facts, at the outset of the habeas cor-

pus proceeding appellee contended that the issue of

the voluntariness of appellants' confessions could not

be relitigated. 137 The court below nevertheless ad-

mitted evidence bearing on the issue, the taking of

such evidence having in fact accounted for the greater

part of the extended hearing. However, in its decision

the Supreme Court of Hawaii ruled that having been

represented by counsel at their criminal trial and the

issue of coerced confessions having been raised and
litigated in the trial and on appeal to final appellate

13 7App. p. 322
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determination, appellants could not relitigate the is-

sue in a habeas corpus proceeding. The court below

stated on this point:

"It is the settled general rule in this jurisdic-

tion that a writ of habeas corpus cannot be used
for the purposes of a writ of error or other mode
of appellate review and that it does not lie to

correct mere errors in the proceedings below,

provided only that the court whose judgment or

sentence is challenged has jurisdiction of the sub-

ject matter and of the person of the defendant.
(In re Abreu, 27 Haw. 237; In re Gamaya, 25
Haw. 414; In re Y. Anin, 17 Haw. 338; Ex Parte
Smith

f
14 Haw. 245; Ex Parte Fugihara Orie-

mon, 13 Haw. 102; In re Titcomb, 9 Haw. 131;
In re Apuna, 6 Haw. 732) . . . reasons in the

form of exceptional circumstances, however, may
permit habeas corpus to serve for an appeal.

Such circumstances are ones 'where the need for

the remedy afforded by the writ of habeas corpus
is apparent/ (Bowen v. Johnston, 306 U.S. 19,

27) ... But no need for the remedy afforded by
the writ of habeas corpus exists where a defend-
ant was represented by counsel and has litigated

issues of coerced confessions to final determina-
tion in exhaustion of appellate remedy ... A
defendant may not litigate issues at trial and on
direct attack exhaust his appellate remedies, as

Palakiko and Majors did in this case, and then

supersede those remedies on collateral attack, by
habeas corpus, concerning the same issues which
are admissive of the jurisdiction of the trial

court to determine them.

".
. . As to those confessions, the case of Pa-

lakiko and Majors is merely one of relitigation

and redetermination of issues already litigated

to final appellate determination. This court finds



21

no occasion to redetermine those issues on habeas
corpus, other than for the purpose of exposing
the apparent attempt of the allegations of peti-

tion and traverse to clothe the case with a char-

acter which it does not have."

Application of Palakiko and Majors,
39 Haw. 167, 170-171, 173

B. Scope of remedy in federal jurisdictions.

The rule adopted by the Supreme Court of Hawaii
in the instant case is in accord with all decisions of

federal courts of appeals where that issue was con-

sidered. Vermillion v. Zerbst, 97 F.2d 347 (CA 5th)

;

Burall v. Johnson, 134 F.2d 614 (CA 9th), cert, de-

nied 319 U.S. 768; Miller v. Hiatt, 141 F.2d 690 (CA
3rd); Cash v. Huff, 142 F.2d 60 (CA 4th), cert,

denied 323 U.S. 747; Eury v. Huff, 146 F.2d 17

(CA D.C.); Smith v. United States, 187 F.2d 192

(CA D.C.), cert, denied 341 U.S. 927; Schramm v.

Brady, 129 F.2d 108 (CA 4th), cert, denied 317 U.S.

632; Snell v. Mayo, 173 F.2d 704 (CA 5th), cert,

denied 338 U.S. 905. See also Dorsey v. Gill, 148 F.2d
857 (CA D.C.), cert, denied 325 U.S. 890.

The rule is well stated in Burall v. Johnson, 134
F.2d 614 (CA 9th), cert, denied 319 U.S. 768, thus:

"In February 1939, after a jury trial in which
he was represented by counsel, appellant was
convicted in a federal court in Illinois of a viola-

tion of the postal laws—assaulting a custodian
and robbing the mails—and was sentenced to

imprisonment for a period of twenty-five years.
He petitioned the court below for a writ of ha-
beas corpus, asserting that he had been denied
due process in that he was convicted on the evi-

dence of a confession secured from him by duress,
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threats, and promises, being forced thereby to

become a witness against himself. The petition

was denied and the petitioner appeals.

"It appears on the face of the application that

the court had jurisdiction of the person and of

the offense charged. No appeal was taken from
the judgment of conviction. This is not a situa-

tion where, as in Waley v. Johnston, 316 U.S.

101, 62 S.Ct. 964, 86 L. Ed. 1302, a plea of

guilty was induced by coercion. The writ of ha-

beas corpus can not be used as a writ of review,

or as a means of correcting error in the admis-
sion of evidence. Bowen v. Johnston, 306 U.S.

19, 23, 59 S.Ct. 442, 83 L. Ed. 455; Johnston v.

Zerbst, 304 U.S. 458, 467, 58 S.Ct. 1019, 82

L.Ed. 1461 ; Harlan v. McGourin, 218 U.S. 442,

31 S.Ct. 44, 54 L. Ed. 1101, 21 Ann.Cas. 849;
Vermillion v. Zerbst, 5 Cir., 97 F.2d 347. The
time to inquire into the circumstances of the con-

fession was during the progress of the trial, and
error committed, if any, was subject to correc-

tion on appeal."
134 F.2d 614

However, appellants cite several federal cases as

authority that habeas corpus may be resorted to for

relief from convictions obtained with coerced confes-

sions. (Op. Br., p. 141) Of the cases so cited, Waley

v. Johnston, 139 F.2d 117 (CA 9th), and Decatur v.

Hiatt, 184 F.2d 719 (CA 5th), are not at all in point,

as they involved allegedly coerced pleas of guilty. In

the other federal cases cited, Smith v. Lawrence, 128

F.2d 822 (CA 5th), Sedorko v. Hudspeth, 109 F.2d

475 (CA 10th), Sharpe v. Commonwealth of Ken-

tucky, 142 F.2d 213 (CA 6th), and Maye v. Pescor,

162 F.2d 641 (CA 8th), the district courts apparently

did hear evidence regarding the voluntariness of con-
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fessions but in each instance found the confessions

to be voluntary, as did the court below in the instant

case. But in those cases the question of the scope of

the remedy apparently was not called to the attention

of the district court or urged on appeal. In any event,

relief was denied.

Neither is Lisenba v. California, 314 U.S. 219, also

cited by appellants (Op. Br. p. 138), authority for the

contention urged by the appellants that they are en-

titled to habeas corpus relief on the ground that their

confessions were involuntary. There, both a criminal

case and a habeas corpus case were before the Su-

preme Court at the same time. In the habeas corpus

case (case No. 5), the contention was that the pros-

ecution used perjured testimony to obtain the convic-

tion, while the question of the voluntariness of the

confession was an issue in case No. 4, which was a

direct attack on the conviction. 138

One other case merits consideration in this connec-

tion. In Jennings v. Illinois, 342 U.S. 104. it was
alleged that coerced confessions were used to obtain

convictions and that the petitioners were unable to

have their convictions reviewed by writ of error. The
court held that if the allegations were true and if

their claims had not been waived at or after trial,

petitioners were in custody in violation of federal con-

stitutional rights. However, footnote 9 of the Court's

opinion on page 110 and Mr. Justice Frankfurter's

dissent at pages 113 and 114 indicate that if the claim

could have been raised in the criminal trial and re-

viewed upon direct review, but had not been, no sub-

stantial federal question would have been present.

,38314U.S.219,222
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On remand of the Jennings case to the Supreme

Court of Illinois, the Illinois court in further remand-

ing the case to the trial court and directing the trial

court to hear evidence regarding the voluntariness of

the petitioners' confessions, People v. Jennings, 411

111. 21, 102 N.E.2d 824, stated:

".
. . Of course, as held in People v. Dale, 406

111. 238, 92 N.E.2d 761, constitutional issues

which have been determined on the merits by
this court are not available upon a post-convic-

tion hearing.

• • •

"If the trial court finds, on hearing, that peti-

tioners had counsel of their own choosing or com-
petent counsel appointed by the court and that

they were not prevented from asserting their

claims, the claims have been waived and that will

be the end of the matter so far as the trial court

is concerned. The claims will also have been

waived unless the trial court finds that peti-

tioners were prevented by their indigence from
obtaining a review by writ of error accompanied

by a bill of exceptions."

102 N.E.2d 824, 826, 827

As pointed out earlier in this brief, appellants were

represented by counsel at their trial' 39 and the claim

that their confessions were coerced was in fact as-

serted 140 and pressed upon appeal to the Supreme

Court of Hawaii and further to this Court.

Certainly there was no denial of fundamental fair-

ness that would warrant further litigation of the

same issue. Smith v. United States, 187 F.2d 192. If

,39Ans. Br. pp. 13-14 14°Ans. Br. pp. 19-21
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criminal justice is to be administered there must be

a reasonable end to litigation.

The question of the scope of the remedy under ter-

ritorial law is obviously a question of local law. It

does not raise a federal question, as was recognized

by the Supreme Court in Jennings v. Illinois, 342 U.S.

104, where it was left to the courts of Illinois to make
a final determination of the extent of relief available

under the Illinois Post Conviction Hearing Act. The
reason is that the scope of habeas corpus relief is a

procedural question separate and apart from the ques-

tion of whether constitutional rights were infringed

at the prisoner's trial.

It is submitted that the ruling of the Supreme
Court of Hawaii limiting the scope of the writ in this

jurisdiction is practically conclusive. On a point so

well supported by federal cases, including decisions

of this Court, it is unthinkable that the Supreme

Court of Hawaii would be overruled by this Court.

Waialua Co. v. Christian, 305 U.S. 91; Pioneer Mill

Co. v. Victoria Ward, 158 F.2d 122 (CA 9th), cert,

denied 330 U.S. 838; Meyer v. Territory of Hawaii,

164 F.2d 845 (CA 9th), cert, denied 333 U.S. 860;

Palakiko v. Territory of Hawaii, 188 F.2d 54 (CA
9th).

II

THE COURT BELOW HAVING FOUND AFTER
HEARING AND ON SUBSTANTIAL EVIDENCE
THAT THE CONFESSIONS WERE IN FACT MADE
VOLUNTARILY, THIS COURT SHOULD NOT SET
ASIDE THE FINDING.

As pointed out in the preceding portion of this brief

(page 19), the rule limiting the scope of habeas
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corpus was not adopted until after the close of the

hearing. This is not a case where relief was denied

without a hearing on the facts. There was indeed a

very lengthy hearing, in which appellants were af-

forded every opportunity to prove that their confes-

sions were involuntary.

A. Palakiko's confession.

The testimony bearing on the question of coercion

as to Palakiko's confession is summarized in the state-

ment of the case, pages 6 to 10 of this brief.

In support of the contention that his confession

was coerced, Palakiko testified that both Detective

King and Detective Stevens struck him before he con-

fessed. 141 King resigned from the department and left

the Territory before the murder trial and was not

available at either the murder trial or the habeas cor-

pus proceeding. 142 Stevens testified in the criminal

trial but later resigned from the department and left

the Territory and was not available at the time of the

habeas corpus hearing. 143

Palakiko's testimony that King struck him was di-

rectly contradicted by Detective Schneider, who testi-

fied that he was with King when King saw Palakiko,

that King was never alone with Palakiko and that

neither he nor King coerced Palakiko in any man-
ner. 144 Also, in his testimony at the murder trial,

which was incorporated as part of the evidence in this

case, Stevens flatly denied striking Palakiko or coerc-

ing him in any manner. 145
.

However, there was more to the matter than a mere

141App. pp. 121, 132, n. 143App. p. 325
39, 47 144App. p. 326

142App. p. 324 145App. p. 328
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assertion by one witness and a denial by another.

Testimony was given by Palakiko's mother, two aunts

and a sister, all of whom testified that they saw him

on March 22nd, two days after he was allegedly beat-

en. 146 Prior to the hearing, Palakiko and his relatives

filed affidavits in which they stated that Palakiko's

face was bruised and swollen and that he had a plaster

on his forehead, a bloody cut over his left eye and a

cut on his left cheek, but none of them mentioned a

wound over his right eye.'
47

Before Palakiko and his relatives testified, several

photographs taken of him a few hours after the al-

leged beating were introduced into evidence by appel-

lants. 148 These photographs clearly show that Pala-

kiko did not have any kind of an injury over his left

eye. The only mark which appears in the photographs

is one over his right eye.

When confronted with the photographs and their

affidavits on cross-examination, Palakiko's relatives

became understandably confused and vague in regard

to the existence, number and location of the alleged

wounds on Palakiko's face. 149 However, Palakiko was
positive in his testimony that he received a cut over

his left eye that bled for several hours 150 and that he

also had a cut over his right eye, 151 but admitted that

he did not know of the existence of the cut over his

right eye until he saw his picture in a newspaper
sometime after the alleged beating. 152

146App. pp. 204, 205, 149App. p. 134, n. 50
207, n. 72, 73, 74 15°App. pp. 124, 125, n.

,47App. pp. 7, 52, 62, 43,44
64, 65, 67 151App. pp. 128, 129, n.

148 Pet. Ex. 7, 8, 9, 10, 45, 46
11, 12 152App. p. 129, n. 46
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None of the twelve police officers, two prison

guards, two newspaper photographers, a newspaper
reporter or the acting public prosecutor who saw Pa-

lakiko shortly after the alleged beating noticed or

saw any cuts, bruises or anything unusual about Pa-

lakiko's face, 153 except Captain Kennedy of the police

and Mr. Ebert, a newspaper photographer. Kennedy
recalled that he noticed the mark over Palakiko's

right eye when Palakiko arrived at the police station

prior to the alleged beating. He described the mark
as a "scar". 154 Mr. Ebert, a former clinical photog-

rapher for the Harvard Medical School, testified

that he noticed the mark over Palakiko's right eye

on the evening of March 20, 1948, after the alleged

beating, which he described as an old injury that was
"healing". 155

Confronted with this conflict in the evidence as to

whether or not Palakiko was subjected to violence

and coercion the Supreme Court determined the facts

to be that Palakiko was not subjected to any force,

coercion or violence. 156

B. Majors' confessions.

Majors also claimed coercion by Detective Stevens,

who questioned Majors on the first and second of the

three occasions that he made a recorded statement

to the police. The circumstances surrounding the three

statements are related in the statement of the case

at pages 10 to 13 and will not be repeated here.

More particularly on the charge of coercion, Majors

,53App. pp. 172, 190,
,55App. p. 192, n. 64

192, n. 61, 63, 64 15639 Haw. 167, 176,
,54App.p. 188, n. 62 178
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testified that he told Stevens he was sick, his throat

hurt and he didn't want to answer questions;' 57 that

it seemed to him that Stevens was there all the

time; 158 and that Stevens told him: (a) ".
. . I might

as well tell him everything because I was going to

die anyway"; 159 (b) ".
. . when I got out of the

hospital he would like to get me in a room"; 160 (c)

"... I might as well confess now since Palakiko im-

plicated me . . .", and (after showing him a news-

paper story of Palakiko's confession) ". . . you go-

ing to be charged whether you say it or not"; 161 and

that (d) "... if I tell everything, it be easy for

me." 162 Majors admitted, however, that he was at no

time subjected to violence. 163

In the criminal trial Majors' attorneys attacked

the admissibility of his statements on practically the

same grounds. Although Majors did not testify in the

criminal trial, his third statement contained prac-

tically the same charges and furnished the basis for

a rigorous cross-examination of Detective Stevens, 164

who did testify at the trial. The trial court also ques-

tioned Stevens closely on the question of coercion. 165

Stevens' testimony in regard to the voluntariness of

Majors' confessions at Queen's Hospital was in sum-

mary as follows : That he questioned Majors on three

occasions, first, at 2:55 a.m. on March 21, 1948, for

about an hour, at which time no recorded statement

was taken; second, from about 10:15 the same morn-

ing to 11:30 a.m., at which time a recorded statement

,57App.p.330 162App. p. 247, n. 107
158App. p. 331 163App. p. 246, n. 105
,59App. p. 331 164App. p. 332, n. 166
160App. p. 247, n. 107 165App. p. 332, n. 166
161App. p. 247, n. 107



30

was taken; and third and last, on March 22, 1948,

from 1:45 p.m. to 3:17 p.m., when a second recorded

statement was taken; that Majors did not ask to be

left alone or tell him that he didn't want to talk, but

on the contrary Majors was cooperative; and that he

did not at any time subject Majors to violence or

threats of violence, or offer any reward or promise

immunity to Majors. Stevens specifically denied tell-

ing Majors that "it would go easy with him if he

came out and talked", that "it would make no differ-

ence what he said he would still be charged", or that

he would like to take him or get him in a room. 166

The testimony of two other witnesses, Dr. Rhead
of Queen's Hospital and Officer Donlin, is important

in connection with Majors' confessions, The testimony

of Dr. Rhead, who testified in the criminal trial,

showed that Majors was physically and mentally cap-

able of making a statement on the morning of March

21, 1948.' 67 The testimony in the habeas corpus pro-

ceeding of Officer Donlin that Majors on March 21,

1948 told Dr. Darrow, also of Queen's Hospital, in

his presence the details of the attack on Mrs. Wilder

clearly indicates Majors' willingness and ability to

confess. 166

It might be noted at this point that this Court in

Palakiko v. Territory of Hawaii, 188 F.2d 54 (CA
9th), found no objection to informing a prisoner that

he would be charged whether he said "yes" or "no"

or to inform a prisoner that "if he speaks it will be

easier for him".

,66App. p. 332 ,68App. pp. 224, 226, n.
,67App. p. 222, n. 87 88, 89
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In regard to Majors' testimony that Stevens told

him he might as well tell him everything because he

was going to die, it is clear that such a statement does

not invalidate a confession. As the influence of reli-

gious considerations makes for truth in a confession

and not against it, confessions given under such in-

fluence are held to be admissible. 3 Wigmore, Evi-

dence, § 840, (3d Ed.).

The fact that Majors was shown a newspaper re-

port of his accomplice's confession does not render

Majors' confessions involuntary even though it might
have been done to induce Majors to confess. Confes-

sions are admissible even though induced by false

reports of an accomplice's confession. 3 Wigmore,
Evidence, § 841, (3d Ed.). Even a confession obtained

by fraud or trick is held to be admissible unless the

fraud or trick is such as would tend to produce a

false statement. 3 Wigmore, Evidence, § 841, (3d

Ed.).

Besides the two confessions to Stevens, Majors gave

the police a third confession on March 24, 1948. As
to this confession, Majors testified that he asked an
officer to call Captain Straus and to give him a mes-

sage, "That I wanted to see Captain Straus, to take

me out of the hospital" "So I can give him my own
story", 169 "a straight story". 170 Majors asserts two

reasons for making the third confession. First, he

claimed that he gave Straus the third confession to

avoid being beaten up; 171 yet he had already given

two statements to Stevens and Stevens had reminded

169

170
App. p. 236, n. 96 ,7,App. p. 338
App. p. 338
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him of these statements. 172 Second, he said that he

didn't know if what he had told Stevens was right or

wrong and wanted to tell Straus the truth. 173 The only

apparent reason for making the third confession was

that he might include self-serving declarations re-

pudiating his previous confession of raping Mrs.

Wilder.

Majors explains his signing the confession of March
24, by his testimony that he didn't read his confes-

sion' 74 and signed it only because Detective Edmond-
ston told him he would be charged with second degree

murder. 175 Edmondston denied making any such

promise or assertion to Majors. 176 Majors' denial of

reading the confession is inconsistent with his admis-

sion that he made corrections on pages 2, 12, 24 and

28 of the confession. 177

The Supreme Court concluded as to Majors' testi-

mony regarding his confessions that ". . . the testi-

mony of Majors on the issues of coerced confessions

is not credible ..." Application of Palakiko and
Majors, 39 Haw. 167, 177.

The appellants in their opening brief (pages 89-

90) urge that the testimony of Captain Kennedy com-

pletely confirms Majors' description of how his state-

ments were obtained. Captain Kennedy when being

questioned by the appellants' attorney was shown a

newspaper and was asked if he made the statement

contained in an article there. Kennedy said that off-

hand it appeared to be the gist of what was released

172App. p. 338, n. 170,
174App. p. 339

173 175App. p. 250, n. 108
173App. p. 338, see also 176App. p. 251, n. 109

n. 98, p. 238 ,77App. p. 241, n. 102
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over Saturday and Sunday (March 20 and 21, 1948).

When asked if the statements in the article appeared

to be the ones he made and to be true Kennedy re-

plied, "that is correct". 178 The newspaper article re-

ferred to in the questioning reported that detectives

questioned Majors from 3:00 a.m. to 6:30 a.m. on

March 21, 1948, that Majors was not given a seda-

tive until 6:30 a.m. and that detectives were working

in relays. 179 The statements in this article are clearly

erroneous. The hospital records, Pet. Ex. 3, p. 10,

Sleep Chart and Sheet 1 of the Nurse's Record, p. 14

of the same exhibit, show that Majors was given

sodium luminal (phenobarbital) at 4:30 a.m., and

that he went to sleep long before 6:30 a.m. 180

C. Effect of findings by court below.

The Supreme Court of Hawaii examined Palakiko's

face, observed the demeanor of the witnesses, deter-

mined the credibility of the witnesses, and after

weighing the evidence, found the facts to be that the

testimony of Palakiko and Majors was not credible,

that Detectives King and Stevens did not strike,

threaten or coerce Palakiko and that Stevens did not

threaten or coerce Majors.

"On review of the entire record of hearing and
trial, this court further finds that there was no
force, violence, duress, threats, misrepresenta-
tions or promises of immunity or reward made
to obtain the confessions of either Palakiko or
Majors and a fortiori no concealment thereof

at the trial. It also finds that the confessions were
made voluntarily consonant to constitutional

178App. p. 340 1948, p. 4
179Pet. Ex. 6, Honolulu 18°App. p. 342

Advertiser, March 22,
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guarantees. Nor is there any indication that the

testimony, on which the confessions were deter-

mined to be voluntary at the trial, is perjured and
discovered to be such after trial so as not to have
been open to consideration or reviewed on appeal.

On the contrary, the hearing conclusively estab-

lishes such trial testimony to be credible, sub-

stantial and sufficient to warrant the admission
of the confessions into evidence as the basis for

conviction as determined on appellate review."
Application of Palakiko and Majors,
39 Haw. 167, 178

This Court when considering a case involving ques-

tions of due process from the Supreme Court of

Hawaii examines the record in like manner as the

Supreme Court of the United States when reviewing

judgments of state courts. Palakiko v. Territory, 188

F.2d54,56 (CA9th).

The rule on such review is stated in Watts v.

Indiana, 338 U.S. 49, as follows:

"On review here of State convictions, all those

matters which are usually termed issues of fact

are for conclusive determination by the State

courts and are not open for reconsideration by
this Court. . . .

"In the application of so embracing a consti-

tutional concept as 'due process/ it would be idle

to expect at all times unanimity of views. Never-
theless, in all the cases that have come here dur-
ing the last decade from the courts of the various

States in which it was claimed that the admis-
sion of coerced confessions vitiated convictions

for murder, there has been complete agreement
that any conflict in testimony as to what actually

led to a contested confession is not this Court's

concern. Such conflict comes here authoritatively

resolved by the State's adjudication. Therefore
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only those elements of the events and circum-
stances in which a confession was involved that

are unquestioned in the State's version of what
happened are relevent to the constitutional issue

here. . .
."

338 U.S. 49, 50, 51-52

At the very least, findings of fact by the Supreme
Court of Hawaii supported by evidence will not be

overturned by this Court in the absence of manifest

error. Waialua Co. v. Christian, 305 U.S. 91; Reyes

v. La Capital De Puerto Rico, 106 F.2d 199 (CA 1st)

;

Ramu v. Succession of Verges, 42 F.2d 976 (CA 1st)

;

Pioneer Mill Co. v. Victoria Ward, 158 F.2d 122 (CA
9th), cert, denied 330 U.S. 838.

If the findings of the court below would not be set

aside even upon direct attack on the judgment in the

criminal case, then certainly they shouldn't be dis-

turbed upon a collateral attack in a habeas corpus

proceeding.

Ill

THE MCNABB RULE IS INAPPLICABLE AS A
MATTER OF LAW AS WELL AS OF FACT.

The appellants further contend that regardless of

whether or not there was coercion in fact, their con-

fessions were inadmissible because they were obtained

under circumstances which rendered them involun-

tary as a matter of law, citing the rule of the McNabb
case, McNabb v. United States, 318 U.S. 332.

The McNabb rule, as laid out in McNabb v. United

States, 318 U.S. 332, United States v. Mitchell, 322

U.S. 65 and Upshaw v. United States, 335 U.S. 410,

is to the effect that a confession made during a period

of detention which is in violation of the federal statute
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requiring that prisoners be taken promptly before a

committing magistrate is inadmissible, regardless of

whether or not the confession was the result of actual

coercion. Adopted under the power of the Supreme
Court to establish rules determining the admissibility

of evidence in federal criminal cases and Rule 5 of

the Federal Rules of Criminal Procedure, it is simply

a federal rule of evidence, not a principle of consti-

tutional law, and does not apply to state criminal

proceedings. Gallegos v. Nebraska, 342 U.S. 55.

Federal rules of evidence do not apply to the courts

of the Territory of Hawaii. Palakiko v. Territory,

188 F.2d 54. Hence, the McNabb rule is clearly inap-

plicable in the instant case.

Moreover, even in federal jurisdictions, where the

rule applies, it is held that a violation of the rule

is not grounds for habeas corpus relief. Thus, in

Smith v. United States, 187 F.2d 192 (CA D.C.),

cert, denied 341 U.S. 927, the petitioner had been

arrested by the District of Columbia police and un-

lawfully detained for thirteen days and the state-

ments he had made to the police in the course of

questioning during such detention had been used

against him in the criminal trial. The court held that

though the admission of the evidence had been erro-

neous, having been contrary to the McNabb rule, the

convictions could not be collaterally attacked by ha-

beas corpus, and stated

:

"When, as in Bowen v. Johnston, supra, it is

said that there has been a denial of 'constitutional

rights,' (see, to similar effect, Smith v. O'Grady,
supra), the whole course of events is to be con-
sidered, not merely the erroneous admission of
evidence claimed to infringe a right protected
by the Constitution. Such admission alone does
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not result in the denial of a constitutional guaran-
ty so long as the error is subject to correction on
appeal and there is no indication of any deterrent
to appeal, such as lack of counsel. Accordingly,
in such circumstances the method of correction
must be direct, not collateral. Otherwise a motion
under § 2255 becomes indeed a substitute for the
regular judicial process of trial and review.
Where, however, the denial of constitutional right
persists, through lack of counsel or perjury un-
discovered, or mob domination which saps all

substance from the trial, or there is lack of ju-

risdiction or some other fundamental weakness
in the judicial process which has resulted in the
conviction, collateral attack is at hand, now under
§ 2255. For, ordinarily, appeal would be ineffec-

tive to preserve the right denied. This is not the
situation in the case at bar. Appellant had full

opportunity to attack on his trial the evidence
now challenged and to appeal on the basis of its

erroneous admission if he so desired."

187 F.2d 192, 197-198

Even if it is assumed that the McNabb rule applies

in this jurisdiction, it will be found that there was
no violation of the rule. It will be recalled that both

appellants were recaptured convicts at the time they

were questioned and their confessions obtained. 181 It

is absurd to talk of
'

'illegal detention'' of escaped con-

victs. A similar situation was covered in United

States v. Carignan, 342 U.S. 36, where the Court de-

clined to extend the McNabb rule to statements con-

cerning other crimes made by prisoners who are

legally under detention on criminal charges.

It is respectfully submitted that appellants' re-

liance on the McNabb rule is entirely without

substance.

,81App.pp.73,31,74,n.6,7,8
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IV

THE APPELLANTS HAD THE ASSISTANCE OF
COUNSEL AT ALL STAGES OF THE PROCEED-
INGS AT WHICH THEY WERE CONSTITUTION-
ALLY ENTITLED TO SUCH ASSISTANCE.

Appellants contend (Op. Br. pp. 159-160) that they

were deprived of their constitutional right to assis-

tance of counsel (1) because they did not have the

assistance of counsel while under investigation by the

police, (2) because they were not accorded a prelim-

inary hearing, and (3) because their counsel did

not have adequate time to consult and prepare for

trial.

The Sixth Amendment to the United States Con-

stitution provides that "In all criminal prosecutions,

the accused shall enjoy the right ... to have the Assis-

tance of Counsel for his defence." (Emphasis added)

It was said in Powell v. Alabama, 287 U.S. 45 at page

69, that a defendant ".
. . requires the guiding hand

of counsel at every step in the proceedings against

him." The basic doctrine of the Powell case, however,

was that counsel must have time prior to trial to pre-

pare the defense; the broad language of the opinion

must be considered in the light of later decisions.

Thus, it is held that the Sixth Amendment does not

require that the accused be represented by counsel on

arraignment if he pleads not guilty, as the absence of

counsel at such time could not prejudice the defen-

dant. Council v. Clemmer, 177 F.2d 22 (CA D.C.),

cert, denied 338 U.S. 880; Wilfong v. Johnston, 156

F.2d 507 (CA 9th). Even if the accused pleads guilty,

the lack of counsel at arraignment is not prejudicial

if counsel is afterwards appointed and an opportu-
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nity is had to withdraw the plea. Council v. Clemmer,

supra. Nor is there any constitutional requirement

that the accused be represented by counsel at a pre-

liminary hearing. Burall v. Johnston, 146 F.2d 230

(CA 9th), cert, denied 325 U.S. 887; Price v. Johns-

ton, 144 F.2d 260 (CA 9th), cert, denied 323 U.S.

789. Moreover, a preliminary hearing is not a crimi-

nal prosecution within the meaning of the Sixth

Amendment. Burall v. Johnston, supra; Garrison v.

Johnson, 104 F.2d 128 (CA 9th), cert, denied 308

U.S. 553 ; Council v. Clemmer, supra. Wood v. United

States, 128 F.2d 265 (CA D.C.), cited in the opening

brief at page 157, is not to the contrary; it merely

held that a plea of guilty, made at a preliminary hear-

ing where the defendant did not have assistance of

counsel, is not admissible in evidence against the de-

fendant in the trial.

An investigation by the police is certainly not a

criminal prosecution within the meaning of the Sixth

Amendment. Therefore, the claim that appellants'

constitutional right to assistance of counsel was in-

fringed because they were not provided with counsel

before they confessed is without merit. Whether an

accused consults with counsel prior to making a con-

fession is merely one of the factors which may be con-

sidered in determining the voluntariness or admissi-

bility of a confession, and it is generally held that

the fact that a defendant did not have the advice of

counsel prior to making a confession does not affect

the admissibility of his confession. Wilson v. United

States, 162 U.S. 613; State v. Bunk, 4 N.J. 461, 73

A.2d 249; State v. Hofer, 238 Iowa 820, 28 N.W.
2d 475; State v. Watson, 114 Vt. 543, 49 A.2d 174;

State v. Tillett, 233 S.W.2d 690 (unreported in Mo.
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rpts.); State v. Henderson, 182 Ore. 147, 184 P.2d

392 ; Territory v. Chung Nung, 21 Haw. 214. See also

Gallegos v. Nebraska, 342 U.S. 55.

The contention that appellants were denied their

constitutional right to assistance of counsel because

they did not have a preliminary hearing is like-

wise without merit. There is no constitutional right

to a preliminary hearing. Burall v. Johnston, 146 F.

2d 230 (CA 9th), cert, denied 325 U.S. 887; Council

v. Clemmer, 177 F.2d 22 (CA D.C.), cert, denied 338

U.S. 880; Garrison v. Johnston, 104 F.2d 128 (CA
9th), cert, denied 308 U.S. 553. In Burall v. Johnston,

this court said

:

"The appellant states that he was taken before
the Commissioner after his arrest, that 'peti-

tioner then demanded counsel to represent him,
but instead of counsel he was told to plead; he
plead not guilty, he was remanded to jail.' He
herein insists that he was entitled to have counsel
assigned to assist him in the hearing before the

Commissioner without cost, and he now contends
that because of this the court had no jurisdiction

to try him upon the indictment subsquently re-

turned.

"The preliminary hearing is not a trial within
the meaning of the Constitution but is an ex parte
proceeding. In fact, this court has held that the

accused is not entitled to the issuance of a writ
because he had no preliminary examination. Gar-
rison v. Johnston, 9 Cir., 104 F.2d 128, 130. See
also Clarke v. Huff, 73 App. D.C., 351, 119 F.

2d 204.

146 F.2d 230

Neither appellants nor their counsel, who were re-

tained by relatives soon after their arrest, made any

request for a preliminary hearing. Regardless of what
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would have been shown in a preliminary hearing,

appellants were, of course, not eligible to be released,

for they were serving prison sentences.

As to the contention that their former counsel did

not have sufficient opportunity to prepare the defense

—as a matter of fact, appellants' relatives retained

counsel for them early in April, 1948, about two

months prior to the trial.
182 The attorneys so selected

visited the prisoners at Oahu Prison on at least three

occasions, the first on April 8, 1948. 183 Besides the

consultations at Oahu Prison, opportunity for further

consultation with counsel was had on May 7, 1948,

when the appellants were arraigned, and on June 3,

1948, when the trial court formally appointed the pre-

viously retained counsel, and on the same day a plea

of "not guilty" was entered and the case set for trial

on June 7, 1948 without objection.' 84 On the day

set for trial, the attorneys for the defense appeared

and answered that they were ready for trial.
185

Throughout the trial in the circuit court, on appeal

to the Supreme Court of Hawaii and finally on appeal

to this Court, the appellants were represented by the

same three attorneys, 186 who the appellants admitted

were competent and that their competency was not in

issue. 187
It is, therefore, clear that there was no denial

of the right to assistance of counsel.

The following quotation from Wilfong v. Johnston,

156 F.2d 507 (CA 9th), where consultation on "at

182App. pp. 275, 280, n. 185App. p. 286, n. 116
110, 111 18639 Haw. 167, 170,

183

184

114,115

App. p. 282, n. 113 180-181
App. pp. 284, 285, n. '

87App. p. 287, n. 117
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least two occasions" prior to trial was found to be

sufficient, is appropriate in this connection:

"We find no merit in the contention of peti-

tioner that he was moved to another district dur-
ing the pendency of his trial for the reason that
he had opportunity to consult with counsel during
that time and we fail to discern wherein he was
thereby prejudiced in any manner, nor did the

failure to permit petitioner to be represented by
counsel at the time of arraignment result in prej-

udice to him. While it is true that one charged
with crime 'requires the guiding hand of counsel

at every stage in the proceedings against him'
and where such failure occurs it will be carefully
scrutinized, yet the fundamental purpose of the
law in requiring such assistance is to insure
against the prejudicing and hampering a defen-

dant in his defense of a charge against him. Such
careful scrutiny is especially necessary where
a plea of guilty is entered. In the instant proceed-
ing the situation is quite different; a plea of not
guilty was entered for the defendant ; before trial

he secured counsel of his own choice, had an
opportunity to confer with such counsel, and
before trial additional counsel was secured with
whom it must be assumed petitioner also had
opportunity to confer. ..."

156 F.2d 507, 508-509

Furthermore, there is no evidence that counsel

would have been able to defend the appellants more
effectively had they consulted with them on more
occasions, or had they asked for more time to prepare

the defense. 188 In the absence of such evidence it can-

not possibly be said that effective assistance of counsel

was denied. United States v. Wight, 176 F.2d 376

(CA 2d) ; State v. Zied, 116 N.J.L. 234, 183 Atl. 210.

,8839 Haw. 167, 178
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Although the appellants do not directly allege it,

they argue by innuendo that their former defense

counsel were incompetent, in that they did not know
that the appellants could have testified in the murder
trial solely on the issue of the voluntariness of the

confessions' 89 and in that counsel did not attack the

confessions except by cross-examination. 1

9

° The charge

is entirely unwarranted and it is entirely inconsistent

with the admission of their competency. On the contra-

ry, the Supreme Court of Hawaii stated

:

". . . They [defense counsel] followed a course

of procedure at the trial, which they determined
to be for the best interests of the defense of Pala-

kiko and Majors, by not placing either one of them
on the witness stand. Nor can it be said with rea-

son that they did not act wisely in the light of the

character of testimony given by Palakiko and
Majors at the instant hearing. . .

."

Application of Palakiko and Majors,
39 Haw. 167, 181

V
THERE WAS NO MOB DOMINATION OR ANY

OTHER INTERFERENCE WITH APPELLANTS'
TRIAL SUCH AS TO CONSTITUTE A DENIAL OF
THE RIGHT TO A FAIR TRIAL.

In Frank v. Mangum, 237 U.S. 309, 335, the Su-

preme Court stated that ".
. . if a trial is in fact domi-

nated by a mob, so that the jury is intimidated and the

trial judge yields, and so that there is an actual inter-

ference with the course of justice, there is, in that

court, a departure from due process of law in the prop-

er sense of that term. And if the State, supplying no

'"Appellants' Op. Br. '^Appellants' Op. Br.

p. 160 p. 160
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corrective process, carries into execution a judgment
of death or imprisonment based upon a verdict thus

produced by mob domination, the State deprives the

accused of his life or liberty without due process of

law."

Then, in Moore v. Dempsey, 261 U.S. 86, the Court

held that habeas corpus relief would lie on the follow-

ing facts : After the petitioners, negroes, were arrested

for the murder of a white man, a mob marched on

the jail to lynch them. The mob was stopped only by
United States troops. Witnesses were whipped and

tortured until they promised to say what was wanted.

The petitioners were brought into court for trial, in-

formed that a certain lawyer was appointed their

counsel and placed on trial before an all-white jury.

The courthouse and vicinity were thronged with an

adverse crowd that threatened the most dangerous

consequences to anyone interfering with the desired

result. Counsel did not venture to demand a delay or

change of venue, or challenge any juryman or ask

for separate trials for the defendants. He had had no

preliminary consultation with the accused, called no

witnesses for the defense although they could have

been produced, and did not put the defendants on the

stand. The trial lasted about three quarters of an hour

and in less than five minutes the jury brought in a

verdict of guilty of murder in the first degree. Accord-

ing to the allegations and affidavits there never was a

chance for the petitioners to be acquitted; no juryman

could have voted for an acquittal and continued to live

in the county; and if any prisoner by any chance had

been acquitted by jury, he would not have escaped the

mob. It was not surprising that the Court found that

there was a denial of due process.
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Similarly, in Mr. Justice Jackson's concurring opin-

ion in Shepherd v. Florida, 341 U.S. 50, he found a

fair trial to have been denied where newspapers had

reported that the defendants had confessed to murder,

but no confessions were offered in evidence at the trial.

There were other circumstances, however, including

the following: A mob had gathered at the jail and
demanded that the defendants be turned over to them

;

other mobs had burned negroes' homes; the National

Guard had been called out ; negroes fled the community

;

motions for a continuance and change of venue had
been denied; and extreme precautions had been re-

quired to protect the defendants during the trial.

On the other hand, in Stroble v. California, 343 U.S.

181, a case recently before the Supreme Court upon
appeal in the criminal case, the Court reached the

opposite result. The case involved an exceptionally

atrocious "sex murder" of a six-year-old girl. The
defendant was arrested on November 17, 1949, three

days after the murder, and trial was commenced on

January 3, 1950. The defendant contended that news-

paper accounts of his arrest and confession had been

so inflammatory that he was denied a fair trial.

There had indeed been considerable sensationalism in

the publicity regarding the crime. Considerable pub-

licity was given to the search for and apprehension

of the murderer ; there were banner headlines regard-

ing the "manhunt"; defendant's confession was re-

ported in detail; and the defendant was described in

the newspapers as a "werewolf", "fiend" and "sex-mad

killer". The district attorney announced to the press

that he believed the defendant to be guilty. A special

session of the legislature was called to consider in

part "sex crimes". In the hearings before the legis-
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lature the district attorney stated that sex offenders

should be disposed of the same way as mad dogs.

There were conferences of law enforcement commit-

tees, and various citizens' groups made proposals. On
these facts the Court found that the defendant was
not denied a fair trial, stating

:

"
. . . Indeed, at no stage of the proceedings

has petitioner offered so much as an affidavit to

prove that any juror was in fact prejudiced by
the newspaper stories. . . . and there is no affir-

mative snowing that any community prejudice
ever existed or in any way affected the delibera-

tion of the jury. It is also significant that in

this case the confession which was one of the

most prominent features of the newspaper
accounts was made voluntarily and was intro-

duced in evidence at the trial itself."

343 U.S. 181, 195

Also, in Carruthers v. Reed, 102 F.2d 933 (CA
8th), cert, denied 307 U.S. 643, after an extensive

review of the circumstances which indicated consid-

erable excitement in the community, the court found

there was no mob domination.

As shown by the review of the circumstances in this

case at pages 14 to 16 of this brief, the facts of the

instant case are far removed from those in Moore
v. Dempsey and Shepherd v. Florida. There was not

the slightest evidence of any mob behavior. Nor was
there any evidence that any juror or witness or that

the judge was in any way prejudiced, intimidated

or influenced by newspaper accounts or otherwise.

It is submitted that the conclusion of the court be-

low was entirely in accord with the evidence

:

"... Most of this comment [newspaper] , how-
ever, was directed against the crime itself and
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the laxity of prison officials in allowing danger-
ous prisoners the opportunity of escape. . . . there

is no evidence that it [newspaper articles] so

aroused public feeling against the defendants
that a change of venue became necessary or had
the effect of intimidating or prejudicing any wit-

ness or juror at the trial. The voir dire was con-

ducted by counsel, under supervision of the trial

judge, in full exercise of statutory rights of ex-

amination and challenge for cause and of peremp-
tory challenge. Three panels, totaling more than
a hundred men, were exhausted. . . . The trial

patently was conducted in a calm and judicial

atmosphere and in a circumspect and orderly
manner. Nor was there any sign, threat or fear
of mob violence or any suggestion of mob spirit

within the community. Indeed no semblance of

a mob existed from the time of murder to the end
of trial, or at any time, and no other influence

that in any way impaired the securing of a fair

and impartial trial, or that in any way affected

the prosecuting authorities, the grand and petit

juries, and the defense attorneys in carrying out
their duties, or prevented a full and proper pre-

sentation of any defense."

Application of Palakiko and Majors,
39 Haw. 167, 179-180

VI

APPELLANTS' ATTACK ON THE CONSTITU-
TIONALITY OF THE MURDER STATUTE IS NOT
WELL TAKEN.

Section 11390, Revised Laws of Hawaii 1945, de-

fines the crime of murder in common law terms and
provides that it shall be of two degrees, first and
second, which shall be found by the jury. Section

11392, Revised Laws of Hawaii 194,5, provides that

a murder committed (a) "with deliberate premedi-
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tated malice aforethought," or (b) "in the commis-

sion of or attempt to commit any crime punishable

with death," or (c) "with extreme atrocity or cruel-

ty," is murder in the first degree. Only the phrase

"murder . . . committed with extreme atrocity or

cruelty" has been brought into question in the case.

This provision has been part of the statutory law of

the Territory since 1890 (L. 1890, c. 72, § 2a), ap-

parently adopted from the State of Massachusetts,

which has had an identical statute since 1858. (Laws
of Mass. 1858, c. 154, §§ 1-3) The validity of this

provision has never been previously questioned in

either jurisdiction, but the phrase has been discussed

or defined in the following cases : Republic of Hawaii

v. Yamane, 12 Haw. 189; Commonwealth v. Desmar-

teau, 82 Mass. 1 ; Commonwealth v. Delvin, 126 Mass.

253; Commonwealth v. Gilbert, 165 Mass. 45, 42

N.E. 336; Commonwealth v. Feci, 235 Mass. 562, 127

N.E. 602; Commonwealth v. McGarty, 323 Mass. 435,

82 N.E.2d 603.

Due process of law requires that the language of

a penal statute must be sufficiently explicit so as to

inform those who are subject to it what conduct on

their part will render them liable to its penalties.

Connolly v. General Const. Co., 269 U.S. 385. The

essential purpose of the "void for vagueness" doctrine

is to warn individuals of the criminal consequences

of their conduct. Williams v. United States, 341 U.S.

97. Difficulty in determining whether certain mar-

ginal offenses are within the meaning of the language

under attack for vagueness does not necessarily ren-

der a statute unconstitutional for indefiniteness.

United States v. Wurzbach, 280 U.S. 396. Impossible
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standards of specificity are not required. United

States v. Petrillo, 332 U.S. 1.

In Jordan v. De George, 341 U.S. 223, the validity

of a statute using the term '

'crime involving moral

turpitude" was questioned. In finding this clause to

be valid the Court said:

"It is significant that the phrase has been
part of the immigration laws for more than sixty

years. . . . the phrase 'crime involving moral tur-

pitude' has also been used for many years as a
criterion in a variety of other statutes. No case

has been decided holding that the phrase is vague,
nor are we able to find any trace of judicial ex-

pression which hints that the phrase is so mean-
ingless as to be a deprivation of due process."

341 U.S. 223, 229-230

The same can well be said of the phrase "murder

. . . committed with extreme atrocity or cruelty",

which the court below found to meet due process

requirements of certainty. Application of Palakiko

and Majors, 39 Haw. 141.

But even if the phrase is unconstitutional, it does

not follow that the appellants are entitled to habeas

corpus relief.

The judgment in the murder case was based on a

general verdict of guilty on three counts, 191 each of

which charged murder in the first degree under sec-

tion 11392, Revised Laws of Hawaii 1945. Only one

of the three counts was predicated on the questioned

phrase. Even if it is assumed that the provision in

question is unconstitutional for vagueness, it does not

follow that the judgment itself is void. On a collateral

191App. p. 345, see also app. p. 19
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attack by way of habeas corpus, the judgment is

presumed to be valid. The conviction cannot be set

aside unless the appellants can prove that the con-

viction rested on the invalid, and not on the valid,

part of the statute. Ex Parte Bell, 19 Calif.2d 488,

122 P.2d 22. That appellants have failed to do.

VII

THE ATTACKS ON THE VALIDITY OF THE
VERDICT OF THE JURY ARE LIKEWISE WITH-
OUT MERIT.

Appellants contend that the general verdict of

"guilty as charged" was void because the first and

second of the three counts, namely, ( 1 ) murder while

committing the crime of rape, (2) murder while

attempting to commit the crime of rape, and (3)

murder committed with extreme atrocity or cruelty,

each charging murder in the first degree, 192 are mu-
tually exclusive, and that, therefore, the jury could

not have found appellants guilty on both of the first

two counts.

This contention is clearly untenable, as the statute

does not create distinct offenses of murder in the

first degree but only one offense, which may be

committed by any of the several ways specified in

the statute and for which the penalty is the same.

Republic of Hawaii v. Yamane, 12 Haw. 189, 201.

Since each of the three counts charged murder in the

first degree, for which the penalty is the same, it

would seem to make no difference on which of the

counts the verdict was predicated. Johnson v. United

States, 215 Fed. 679, cited by the appellants in their

192App. p. 19
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opening brief at page 164, is not to the contrary. In

the Johnson case the court stated at page 687, "If

one criminal act is charged in several ways, one good

count, supported by competent evidence, will sustain

a general verdict of guilty."

Appellants further attack the verdict on the ground
that the second count does not charge murder in the

first degree, but murder in the second degree. More
specifically, the appellants contend (Op. Br. p. 131)

that the second count of the indictment charges not

murder in the first degree but murder in the second

degree because it alleges a murder in the attempt to

commit assault with intent to rape, as distinguished

from a murder in the attempt to commit rape.

This contention is absurd on its face. Murder in

the first degree is defined in section 11392, Revised

Laws of Hawaii 1945, to include "murder committed

... in the . . . attempt to commit any crime pun-

ishable with death". Section 11678, Revised Laws of

Hawaii 1945, provides that the punishment for rape

shall be ". . . death or . . . imprisoned at hard

labor for life or any number of years". The second

count clearly charges that the appellants murdered

Mrs. Wilder in the attempt to commit the crime of

rape, not, as contended by appellants, in the attempt

to commit the crime of assault with intent to rape. 193

Finally, the appellants attack the verdict on the

ground that there was insufficient evidence to sup-

port it

The court below held that it would not inquire into

the sufficiency of the evidence upon which appellants

193App. p. 20
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were convicted. 194 The decision is in accord with the

line of cases holding that habeas corpus cannot be

used to inquire into the sufficiency of the evidence

upon which a prisoner was convicted. Sunal v. Large,

332 U.S. 174; Eagles v. Samuels, 329 U.S. 304; Har-

lan v. McGourin, 218 U.S. 442; and Crossley v. Cal-

ifornia, 168 U.S. 640.

It is well established that habeas corpus does not

lie to correct errors in criminal cases. Thus, the suffi-

ciency of an indictment under which a defendent was
tried and convicted cannot be collaterally attacked

in habeas corpus. Ex Parte Yarbrough, 110 U.S. 651,

654; Dimmick v. Tompkins, 194 U.S. 540; In re Coy,

127 U.S. 731, 759. Mere error in jury verdicts, even

though the error concerns voluntariness of a confes-

sion, does not violate due process. Lyons v. Oklahoma,

322 U.S. 596, 605. Even in a case where the court

sentenced a defendant for first degree murder upon

a verdict of guilty returned by the jury without

specifying the degree of murder as required by stat-

ute, which left the determination of the degree of

murder to the jury, it was held that the sentence,

while erroneous, was not void and was not subject to

collateral attack. In re Eckart, 166 U.S. 481. See also

Abrams v. United States, 250 U.S. 616 at 619, where

upon a direct appeal of a criminal case involving

several counts upon which the jury returned a general

verdict of guilty, it was held that the sentence must

be sustained if it did not exceed the penalty which

could have been imposed under any single count and
if there was sufficient evidence to sustain any one

count.

,9439 Haw. 167, 182
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VIII

THE CHARGES THAT PROSECUTING AUTHOR-
ITIES SUPPRESSED EVIDENCE FAVORABLE TO
THE APPELLANTS IS ENTIRELY WITHOUT SUB-
STANCE.

Appellants charge suppression of evidence in two
instances, the first of which is that police officers con-

cealed from the court and jury in the murder trial

the "fact" that the confessions were involuntary, and

more specifically, that police captain Straus concealed

the fact that Palakiko had been at the police station

from March 12 to March 17, 1948, and that Palakiko

had been questioned before he made the recorded

statement on March 20, 1948.

While it is true that Straus testified at the trial

that as far as he knew Palakiko was kept at Oahu
Prison,' 95 that he did not know when Palakiko had

been first questioned or where these earlier interro-

gations took place, 196 he stated that Palakiko was

questioned prior to his confession' 97 and that he had

a preliminary conversation with Palakiko prior to

the recorded statement.' 98 Other police officers testi-

fied at the trial that Palakiko was questioned by

Detectives King and Schneider on the evening of the

20th, as well as by Straus.' 99 In addition, another

officer testified that he questioned Palakiko at the

police station after arresting him on March 12,

1948. 20° Moreover, Palakiko certainly knew where he

had been detained from March 12 to March 20, 1948,

App. p. 345 ,98App. p. 347
App.p. 346 ,99App. p. 348

' 97App. p. 346 2°°App. p. 350

195

196
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and whether or not he had been questioned during

that period.

If the defense in the criminal trial had desired to

show that Palakiko was at the police station from

March 12th to March 17th and the exact number of

times he had been questioned during this period, they

could easily have done so by subpoenaing the records

of the police department or of Oahu Prison or by

questioning the officers involved. Whether he was de-

tained at the police station or at Oahu Prison cer-

tainly didn't make much difference to Palakiko. Ap-

parently the defense did not consider the events of

March 12 to 17, 1948, particularly material to the

confession of March 20th, 1948, and rightly so, in

view of the fact that even Palakiko admits he was
not mistreated during this period. 201 Lyons v. Okla-

homa, 322 U.S. 596, and Lisenba v. California, 314

U.S. 219. It appears that this charge of concealment

is merely an effort by present counsel for the appel-

lants to drag in the McNabb rule, which has been

shown to be inapplicable in part III of this argument.

The second charge of suppression is that a Federal

Bureau of Investigation report on an examination of

certain garments of Mrs. Wilder showing that they

bore no semen stains202 was suppressed by prosecut-

ing officers. The existence of the report must have

been known to defense counsel at the time of the trial,

for Detective Cobb-Adams testified that some of Mrs.

Wilder's garments had been sent to the Bureau's

laboratory for chemical analysis. In fact, counsel

objected to the introduction of these garments on the

20,App. p. 351 2 ° 2App. p. 351
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ground that changes had been made in them after

removal from the body. 203

The report was in the possession of the Prosecutor's

office at the time of the trial. Being negative it was
not offered in evidence; being hearsay, it would not

have been admissible. 204 Certainly the report would

not have proved or disapproved a rape or attempted

rape. Moreover, it would have been merely cumula-

tive to Dr. Majoska's testimony that he found no

spermatozoa in Mrs. Wilder's vagina. 205

Neither this report nor the facts of Palakiko's

detention and questioning at the police station from

March 12 to 17, if considered on the grounds of newly

discovered evidence, would entitle the appellants to

a new trial under Rule 33 of the Federal Rules of

Criminal Procedure. See Brandon v. United States
,

190 F.2d 175 (CA 9th), wherein this Court held that

a defendant cannot withhold evidence at his trial and

on conviction seek a second chance before a new jury.

In order to obtain a new trial on newly discovered

evidence, this Court in the Brandon case found the

rule to be as follows:

".
. . There must ordinarily be present and

concur five verities, to wit: (a) The evidence

must be in fact, newly discovered, i.e., discovered

since the trial; (b) facts must be alleged from
which the court may infer diligence on the part

of the movant; (c) the evidence relied on, must
not be merely cumulative or impeaching; (d) it

must be material to the issues involved; and
(e) it must be such, and of such nature, as that,

2°3App. p. 352 n. 202, p. 351
204App. p. 355, see also

2° 5App. p. 357
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on a new trial, the newly discovered evidence

would probably produce an acquittal.'

"

In regard to the alleged suppression in the instant

case, the court below found:

1

'Illustrative of that attempt are the allega-

tions of petition and traverse that the prosecu-

tion concealed from the trial court the facts con-

cerning the manner in which the confessions were
obtained. But such concealment, if any existed,

would be attributable with greater force to Pala-

kiko and Majors, who, at the close of the prosecu-
tion's case, rested their case. They did not take
the witness stand to give their version of the

manner in which the confessions were obtained
or contradict the witnesses for the prosecution

who gave their version subject to strenuous cross-

examination as well as to interrogation by the

trial judge. It is evident from the record of trial

that the allegations of concealment have no sub-

stance and are a mere subterfuge for evading
the effect of orderly criminal prosecution and
of appellate review. . . .

• • •

"On review of the entire record of hearing
and trial, this court further finds that there was
no force, violence, duress, threats, misrepresen-

tations or promises of immunity or reward made
to obtain the confessions of either Palakiko or

Majors and a fortiori no concealment thereof at

the trial. . .
."

Application of Palakiko and Majors,

39 Haw. 167, 173-174, 178

There was no semblance of fundamental unfair-

ness which would entitle the appellants to relief on

the ground of suppression of evidence. Certainly there

was nothing to bring this case within the rule of
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Mooney v. Holohan, 294 U.S. 103, where the follow-

ing allegations were held to make out a case for relief

in habeas corpus:

".
. . the sole basis of his conviction was per-

jured testimony, which was knowingly used by
the prosecuting authorities in order to obtain
that conviction, and also that these authorities
deliberately suppressed evidence which would
have impeached and refuted the testimony thus
given against him. He alleges that he could not
by reasonable diligence have discovered prior to

the denial of his motion for a new trial, and his

appeal to the Supreme Court of the State, the

evidence which was subsequently developed and
which proved the testimony against him to have
been perjured. ..."

294 U.S. 103, 110

Nor is there any resemblance to United States v.

Baldi, 195 F.2d 815, in which the Court of Appeals

for the Third Circuit granted relief on the following

facts: The prosecuting authorities attempted to show
that the defendant in a murder case had fired the

fatal shot that killed a police officer, when in fact

the prosecutors and police knew that the officer had

been shot by mistake by another officer. The defend-

ant and his attorney at the time of trial had no knowl-

edge of this conclusive evidence and its existence was
carefully and deliberately concealed from the defend-

ant, his attorney, the court and jury.

If the Mooney and Baldi cases show what consti-

tutes suppression, Jordan v. Bondy, 114 F.2d 599

(CA D.C.), shows what is not. There the petitioner

asserted that he was entitled to habeas corpus relief

because the prosecuting authorities suppressed a

police "incidental" and the testimony of certain wit-
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nesses. This information was not given to the defend-

ant or his attorney or introduced as evidence. Relief

was denied on the ground that the evidence allegedly

suppressed was inconclusive, cumulative, in part in-

admissible and there was no evidence that the infor-

mation was in fact suppressed. Regarding the duty

of the prosecutor to disclose information, the opinion

of the court by Justice Rutledge stated:

"Appellant's contentions, applied most broadly

and especially in the manner sought here, go
far beyond these constitutional guaranties and
any statutory rights of the accused. In effect

they would impose upon the prosecuting officer

the duty not only to represent the public, but to

represent the accused so far as not only to dis-

close but to discover evidence which might be
considered material to the defense, regardless to

some extent of its admissibility, its merely cumu-
lative effect, its equal availability to the accused,

and its probable probative effect. Nothing in the

Constitution or statutes imposes so broad an
obligation. That is true even though it is ad-

mitted that the prosecutor not only is not allowed
actively to suppress evidence vital to the accused,

but is required in certain circumstances to dis-

close such evidence to him or to the court in

order to avoid what would amount in practical

effect to concealment. Whether such a disclosure

may be required depends of course upon the

nature of the evidence, its admissibility and pro-

bative value when considered in connection with
the other evidence presented in the case.

• • •

"We think therefore that the charge of sup-
pression of evidence comes to naught; first, be-

cause it has not been shown that the alleged

evidence would have been helpful to the appellant,
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since, directed as it was chiefly toward the issue

of his identification as the robber and murderer,
it could only have been cumulative to that given
by other witnesses and, like theirs, therefore
could not have overcome the effect of his con-

fessions; second, because in the respects we have
specified it was inadmissible; and, finally, be-

cause there is no evidence whatever that the pros-
ecuting officials were guilty of suppressing evi-

dence, either with respect to the police incidental

or with reference to oral testimony or other
evidence.

"The Constitution literally requires only that

the accused 'be confronted with the witnesses
against him/ and that mandate was complied
with literally at the trial. But if the spirit re-

quires the letter to be construed more broadly,

so as to require the prosecutor to disclose, in

order not to conceal, evidence which comes to

his knowledge prior to the trial and vitally affects

the question of guilt or innocence, whether to

the court or to the accused or his counsel, there

is no violation of either letter or spirit when he

merely fails to disclose evidence of which he has

no knowledge or fails simply to use or disclose

evidence which is only vague, inconclusive and
cumulative, as was that in question here. It has

been held repeatedly that the prosecution is

under no obligation to call all witnesses sub-

poenaed by the Government, and we now hold

that it is no sufficient ground for release by
habeas corpus from punishment lawfully im-

posed that the prosecution either does not dis-

cover or does not use as witnesses or disclose the

names of persons whose testimony can be only

cumulatively corroborative of facts fully proven

by other witnesses or evidence. ..."
114 F.2d 599, 602, 604
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As in the Bondy case, there was in the instant case

no concealment, as all of the facts allegedly concealed

were known to the appellants and their attorneys.

IX

THE CHARGE THAT APPELLANTS WERE CON-
VICTED BY PERJURED TESTIMONY IS NOT
ONLY FALSE BUT IRRESPONSIBLE.

Even more insubstantial than the charge of con-

cealment is this charge of perjury. It is undefined,

but pervades the whole of the opening brief. Perhaps

it is not unreasonable for appellants to urge that

testimony in conflict with theirs is perjured—at least,

they would be consistent. Yet it is more likely that

it is but another of appellants* irresponsible attacks

on law enforcement agencies. Suffice it to say that

the court below found this contention of the appel-

lants to be false, stating:

"... Nor is there any indication that the

testimony, on which the confessions were deter-

mined to be voluntary at the trial, is perjured

and discovered to be such after trial so as not

to have been open to consideration or reviewed

on appeal. On the contrary, the hearing conclu-

sively establishes such trial testimony to be cred-

ible, substantial and sufficient to warrant the

admission of the confessions into evidence as

the basis for conviction as determined on appel-

late review."

Application of Palakiko and Majors,

39 Haw. 167, 178
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X
DEFENSES IN CRIMINAL CASES MAY NOT BE

RESERVED AS GROUNDS FOR COLLATERAL
ATTACK ON THE JUDGMENT.

Closely related to the rule that habeas corpus can-

not be used as an appeal or writ of error is the rule

that defenses available to a defendant in a criminal

trial may not be withheld or reserved at the time of

the criminal trial and appeal therefrom and later

raised or pursued in habeas corpus. Glasgow v. Moyer,
225 U.S. 420; Kaizo v. Henry, 211 U.S. 146; Car-

ruthers v. Reed, 102 F.2d 933 (CA 8th), cert, denied

307 U.S. 643; In re Abreu, 27 Haw. 237; Ex Parte

Mitchell, 35 Calif.2d 849, 221 P.2d 689. As stated in

Glasgow v. Moyer, supra:

".
. . It would introduce confusion in the

administration of justice if the defenses which
might have been made in an action could be

reserved as grounds of attack upon the judg-

ment after the trial and verdict."

225 U.S. 420, 430

More particularly on the charge of perjured testi-

mony, it was held in the Mitchell case that a defend-

ant may not remain silent in the criminal trial and

subsequently urge in habeas corpus that the prose-

cution's testimony was perjured.

XI

ALL OTHER GROUNDS URGED FOR REVERSAL
ARE ALSO WITHOUT MERIT.

A. Rejection of testimony of Francis Hughes.

Appellants sought to impeach the testimony of

Detective Stevens, who testified in the murder trial.
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Since he was not available at the habeas corpus hear-

ing, his former testimony was read into the record

in the hearing. The impeaching testimony offered

consisted of an alleged inconsistent statement made
after the murder trial. No foundation for the im-

peachment as required by section 9843, Revised Laws
of Hawaii 1945, was laid. The court below, following

Mattox v. United States, 156 U.S. 237, rejected the

testimony. Accord? People v. Hines, 284 N.Y. 93, 29

N.E.2d 483; Nagi v. Detroit United Ry., 231 Mich.

452, 204 N.W. 126; Lerum v. Geving, 97 Minn. 269,

105 N.W. 967; Baker v. Wyatt, 49 Ga. App. 410, 175

S.E. 678.

B. Rejection of other testimony.

Appellants complain of the ruling of the court

below in rejecting the testimony of Ernest Heen, Jr.,

Ernest Heen, Sr., and the personal records of the

police department regarding Vernal Stevens, all of

which were offered for the purpose of impeaching on

a collateral issue the testimony given on cross-exam-

ination by Captain Straus and Chief of Police Hoopai,

who were witnesses for the appellee.

It is fundamental that the answer of a witness on

cross-examination as to a collateral matter is bind-

ing on the cross-examiner and may not be contradicted.

58 Am. Jur. 433, § 784; 3 Wigmore, Evidence §§ 1001-

1003 (3d ed.); Martin v. United States, 127 F.2d

865 (CA D.C.)

Furthermore, this Court will not decide what the

rules of evidence should be in the courts of the Ter-

ritory of Hawaii. Palakiko v. Territory of Hawaii,

188F.2d54 (CA9th).
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C. Majors' prior conviction for burglary.

Majors was convicted of the crime of burglary in

1945 and was sentenced to be imprisoned at Oahu
Prison for a term not exceeding ten years. 206 The
question of the validity of the burglary conviction

would seem to be quite immaterial unless and until

the murder conviction is held to be invalid. Such

moot questions will not be considered in habeas corpus.

In re Lincoln, 202 U.S. 178. See also McNally v. Hill,

Warden, 293 U.S. 131, and Ex Parte Russell, 52 Okla.

Cr. 136, 3 P.2d 248, where it was held that habeas

corpus relief is unavailable where the petitioner is

lawfully in custody for another offense.

D. Charge of unlawful arrest.

While it is absurd to speak of the "unlawful arrest'

'

of an escaped convict, nevertheless the matter will be

given brief attention.

A prisoner will not be discharged from custody by

habeas corpus on the ground that there were errors

or irregularities in his original arrest, commitment
or detention, where there is sufficient basis for his

imprisonment, whether by indictment or judgment.

Yordi v. Nolle, 215 U.S. 227; Frisbie v. Collins, 342

U.S. 519; Hall v. Johnston, 86 F.2d 820 (CA 9th);

Price v. Johnston, 144 F.2d 260 (CA 9th), cert,

denied 323 U.S. 789; Young v. Sanford, 147 F.2d

1007 (CA 5th), cert, denied 325 U.S. 886.

The Frisbie case is an extreme case of unlawful

arrest and detention recently before the Supreme

Court. There the petitioner sought habeas corpus

206App. p. 45
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relief on the grounds that while he was living in

Chicago, Michigan officers forcibly seized, handcuffed,

blackjacked and took him to Michigan in violation

of the Federal Kidnapping Act (18 U.S.C. 1201).

The Court nevertheless stated the rule to be as follows

:

"This Court has never departed from the rule

announced in Ker v. Illinois, 119 U.S. 436, 444,

that the power of a court to try a person for

crime is not impaired by the fact that he had
been brought within the court's jurisdiction by
reason of a 'forcible abduction.' No persuasive
reasons are now presented to justify overruling
this line of cases. They rest on the sound basis

that due process of law is satisfied when one
present in court is convicted of crime after hav-
ing been fairly apprized of the charges against
him and after a fair trial in accordance with
constitutional procedural safeguards. There is

nothing in the Constitution that requires a court
to permit a guilty person rightfully convicted
to escape justice because he was brought to trial

against his will."

342 U.S. 519, 522
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CONCLUSION

In many respects appellants' case has followed the

now rather familiar pattern of a broad, diversified

attack on law enforcement agencies, in which ap-

pellants have had the advantage of being able to

make serious charges with complete irresponsibility.

It has been the purpose of this brief to refute all of

the charges, though not point by point, for in taking

down a tree it is just as effective to cut it off at the

trunk as to lop off branch after branch.

It is submitted that appellants have failed to sus-

tain any of their assignments of error and that there-

fore the judgment of the court below should be af-

firmed.

Dated at Honolulu, Hawaii, this 6th day of Octo-

ber, 1952.

Respectfully submitted,

MICHIRO WATANABE,
Attorney General, Territory of Hawaii

FRANK D. GIBSON, JR.,

Deputy Attorney General

Attorneys for Appellee
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Jurisdiction.

The appellant, Don Marx, filed an action for wrongful

attachment against the respondent, United States Fidelity

and Guaranty Company, in the District Court of the

United States, Southern District of California, Central

Division [Tr. pp. 2-9].

The Complaint [Tr. p. 2], the Stipulation and Order,

hereinafter referred to as the Stipulation [Tr. p. 14] and

the Findings of Fact and Conclusions of Law, hereinafter

referred to as the Findings [Tr. p. 43] each recite that the

appellant was and now is a resident of California.



The Complaint [Tr. p. 2], the Stipulation [Tr. p. 14]

and the Findings [Tr. p. 43] set forth the fact that the

respondent corporation was organized and existing under

the laws of the State of Maryland and doing business in

the County of Los Angeles, State of California.

The Complaint [Tr. pp. 3-6], the Stipulation [Tr. p.

14] and the Findings [Tr. pp. 43-50] each disclose that

the amount in controversy, exclusive of interest and costs,

exceeds the sum of $3,000.00.

Pursuant to the Stipulation [Tr. pp. 14-21], that the

only issue to be determined by the court was the amount

of damages the appellant, Don Marx, was entitled to

recover from the respondent, United States Fidelity and

Guaranty Company, the Honorable Harry C. Westover

of the aforesaid District Court on March 31, 1952, caused

a judgment in the sum of $25.00 to be entered in favor

of the appellant [Tr. pp. 51-52].

Thereafter and on April 25, 1952, the appellant filed a

notice of appeal to the United States Court of Appeals

for the Ninth Circuit [Tr. p. 53]. In addition to the

said notice of appeal the said appellant filed simultaneously

a statement of points on appeal and assignment of error

[Tr. p. 54], and a designation of contents of record on

appeal [Tr. p. 55]. A supplemental designation of con-

tents of record on appeal [Tr. p. 57] was filed on April

29, 1952.

The jurisdiction of the District Court was based upon

the amount in controversy exceeding the sum of $3,000.00,

exclusive of interest and costs (62 U. S. Stat. 930, 28
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U. S. C. A., Sec. 1331) and upon the fact that there was

a diversity of citizenship between the parties to the said

action (62 U. S. Stat. 930, 28 U. S. C. A., Sec. 1332).

Jurisdiction in this court of appeals is based upon its right

to review by appeal a final judgment of a district court

embraced within its area of jurisdiction (62 U. S. Stat.

929, 28 U. S. C. A., Sec. 1291; 62 U. S. Stat. 930, 28

U. S. C. A., Sec. 1294).

Statement of the Case.

Inasmuch as the respondent controverts the Statement

of the Case set forth in appellant's brief in two particu-

lars, and because we deem it inadequate in other respects,

we are supplementing the Statement of the Case as fol-

lows: The appellant was a resident of California [Com-

plaint, Tr. p. 2; Stipulation, Tr. p. 14; Findings, Tr. p.

43]. The respondent was a corporation organized in the

State of Maryland [Complaint, Tr. p. 2; Stipulation, Tr.

p. 14; Findings, Tr. p. 43]. The appellant by his Com-

plaint against respondent for a wrongful attachment seeks

damages in the sum of $9,861.78 [Complaint, Tr. pp.

2-18].

On December 17, 1947, one Andre Dusel commenced

an action in the Superior Court of the County of Los

Angeles for the recovery of $9,861.78 against the appel-

lant, Don Marx, entitled "Andre Dusel, Plaintiff, vs.

Don Marx, Don Marx, doing business under the firm

name and style of Coronet, et al." numbered 538,461

[Complaint, Tr. p. 3; Stipulation, Tr. pp. 14-15, and Find-

ings, Tr. p. 44]. At the time said action was instituted



and on December 17, 1947, said Andre Dusel made appli-

cation for a writ of attachment, whereupon the respon-

dent, United States Fidelity and Guaranty Company,

executed an undertaking whereby it obligated itself to pay

all costs to the defendant Marx if he recovered judgment

and all damages [Complaint, Tr. pp. 3-8; Stipulation, Tr.

pp. 15-17, and Findings, Tr. pp. 44-47] which defendant

may sustain by reason of such judgment. Thereupon a

writ of attachment issued and was executed by the Sheriff

of Los Angeles County, who took possession of stock

and equipment in said Coronet Restaurant on December

17, 1947, and retained possession thereof until January

22, 1948 [Complaint, Tr. p. 5; Stipulation, Tr. p. 18, and

Findings, Tr. p. 47]. On January 8, 1948, the appellant

herein filed a proceeding for an arrangement under Chap-

ter 11 of the Act of Congress relating to bankruptcy, and

was adjudged a bankrupt on March 9, 1948 [Stipulation,

Tr. p. 19, and Findings, Tr. p. 48]. On January 16, 1948,

the appellant Don Marx was duly discharged in said

bankruptcy proceedings [Stipulation, Tr. p. 19, and Find-

ings, Tr. p. 48]. On May 24, 1949, the trustee in bank-

ruptcy abandoned the cause of action for wrongful attach-

ment to the appellant herein [Stipulation, Tr. p. 19, and

Findings, Tr. p. 49].

On December 17, 1947, the date upon which the writ

of attachment was issued, the appellant was the lessee of

the Coronet Restaurant [Stipulation, Tr. p. 19; Findings,

Tr. p. 48]. On September 12, 1950, the Superior Court

of Los Angeles County rendered judgment against Andre

Dusel in favor of Don Marx in said action No. 538,461.
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No appeal was taken from the judgment and it has become

final. Prior to the bringing of the within action appel-

lant demanded payment of his damages for such attach-

ment from the said Andre Dusel [Stipulation, Tr. pp.

19-20; Findings, Tr. p. 49].

On January 6, 1948, the lessor of said Coronet Restau-

rant served the appellant Don Marx with a Notice to

Quit the Premises for Non-payment of Rent for the

month of January, 1948 [Stipulation, Tr. p. 19; Findings,

Tr. p. 48]. The parties hereto stipulated to all facts

except the amount of damages which the appellant Don

Marx was to recover from the respondent, United States

Fidelity and Guaranty Company, a corporation [Stipula-

tion, Tr. pp. 14-21]. Subsequently thereto and on Janu-

ary 8, 1948, the appellant filed a proposed Plan of Ar-

rangement under Chapter 11 of the Act of Congress

relating to bankruptcy wherein he stated that the said

Coronet Restaurant had been operated at a loss from

January, 1947 to December 17, 1947 [Stipulation, Tr.

p. 19; Findings, Tr. p. 48]. Notwithstanding this, the

appellant on March 24, 1952, filed in the within action

a written offer of proof wherein he offered to prove by

the oral testimony of himself and that of his former

partner, Al Swartz, a purported expert on the operation

of restaurants, that during the period from December 17,

1947 to March 8, 1948, the reasonable value of the said

restaurant was $200.00 on Saturdays, Sundays and holi-

days and $100.00 a day for every remaining day of the

said period of time and that the said restaurant was worth

the sum of $50,000.00 [Tr. pp. 28-33].



The court thereafter rendered an opinion [Tr. pp.

34-41] wherein it ordered judgment in favor of the ap-

pellant for the sum of $25.00. Findings of Fact and Con-

clusions of Law were prepared and filed. In the opening

paragraph of the Findings the court stated that it con-

sidered the pleadings, the Stipulation of the parties, an

examination of the Petition for an Arrangement filed by

the appellant, the request of appellant that the court hear

evidence set forth in his offer of proof and the Memo-

randa of Authorities by Counsel. The court refused,

however, to hear any oral testimony [Findings, Tr. pp.

43-50]. Subsequently thereto and on the 31st day of

March, 1952, a judgment was entered in favor of the ap-

pellant in the sum of $25.00 [Tr. pp. 51-52]. The appeal

is from such judgment.

The appellant in his opening brief states, "* * * ap-

pellant made demand for payment of his damages suffered

by reason of the attachment upon Andre Dusel and upon

respondent, his surety." In the Stipulation it is stated

that the demand was made on Andre Dusel [Tr. p. 20].

Appellant in his brief further states that the rent on

the Coronet Restaurant was paid for the month of Janu-

ary, 1948 (App. Op. Br. pp. 5-6), whereas in the Stipu-

lation it is stated that on January 6, 1948, a Notice to

Quit Said Premises was served upon appellant for non-

payment of rent for the month of January, 1948 [Tr. p.

19].
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ARGUMENT.

I.

An Appellate Court Should Not Reverse a Judgment
Which Is Supported by Substantial Evidence.

The jurisdiction of an appellate court begins and ends

with its determination that the judgment is supported by

substantial evidence.

Estate of Boggs, 19 Cal. 2d 324, 121 P. 2d 678.

If the judgment is supported by substantial evidence

and if there are no prejudicial errors in the record, the

judgment should be affirmed.

Jones v. Rutherford, 8 Cal. 2d 603, 67 P. 2d 92.

The measure of damage for the wrongful taking or de-

tention of personal property is the reasonable value of

the use of the property during the period of detention.

Atlas Development Co. v. National Surety Co.,

190 Cal. 329, 212 Pac. 196;

Dunlop v. Farmer, 64 Cal. App. 691, 222 P. 2d

640;

Hurd v. Bamhart, 53 Cal. 97;

National Surety Co. v. Jean, 36 F. 2d 468.

In Atlas Development Co. v. National Surety Co., 190

Cal. 329, 212 Pac. 196, the court stated:

"* * * There is no ground to question that a

proper and recognized measure of damages for the

wrongful taking or detention of personal property is

the reasonable value of the use of the property during

the period of detention * * *."



Appellant herein asserts that he is entitled to damages

as follows: loss of goodwill, $10,000.00; loss of value of

the use of the property during detention, $200.00 per day

on holidays, Saturdays and Sundays, $100.00 per day

during the balance of time the property was wrongfully

withheld; loss of profit from a contemplated sale of the

leasehold and fixtures, $10,000.00. We submit that such

elements of damage are remote and speculative and are

therefore not proper items of damages.

In Atlas Development Co. v. National Surety Co.,

supra, the defendant therein had attached an oil rig be-

longing to the plaintiff and used in the County of Contra

Costa, California. The attachment was wrongful. In an

action for damages the plaintiff therein offered evidence

that he had contracted to sell the oil rig to a business con-

cern in Texas and also evidence of his loss by reason of

the delay in shipping the said rig to Texas. In excluding

such evidence the court said,

"* * * It is clear at once that such a measure

of damages, particularly when not shown to have

been within the contemplation of the surety corpora-

tion, would be remote, speculative and uncertain."

See also:

Gilmore v. Thwing, 9 P. 2d 775;

Hurd v. Bamhart, 53 Cal. 97.

The period for which the appellant is entitled to dam-

ages is from December 17, 1947, when the attachment

was made until January 8, 1948, the day the appellant

filed a voluntary petition in bankruptcy.
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See:

National Surety Co. v. Jean, 36 F. 2d 468.

"* * * That substantial injury may have been

suffered as between the date of the filing- of the

affidavit in attachment * * * , and the date of

adjudication in voluntary bankruptcy, * * * can-

not be denied.

«* * * \Ye cannot view the filing of a voluntary

petition in bankruptcy as other than wholly inde-

pendent of and disconnected from the wrongful at-

tachment, whether dictated by motives of equality of

treatment to all creditors or a determination to at

least defeat payment in full to the attaching creditors.

There was nothing compulsory in this voluntary act

on the part of appellee. Injury to credit, loss of

profits, diminution of business, or other loss directly

attributable to the attachment might be recovered, but

the period for the computation of such damages end-

ed, so far as damage to her business was concerned,

with the filing of the bankruptcy petition * * *"

The evidence in the record on the nature and extent

of damages was given by the plaintiff in his voluntary

petition for bankruptcy. The plaintiff stated that the

Coronet Restaurant had been operated at a loss for the

eleven months preceding the attachment. We submit that

such evidence is substantial and that it does support the

judgment. Under such circumstances, the judgment

should be affirmed.

Jones v. Rutherford, 8 Cal. 2d 603, 67 P. 2d 92.
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We submit that the appellant has failed to show that

he has sustained any actual damages. Under such cir-

cumstances only nominal damages can be allowed.

Peterson v. Weisner, 62 Nev. 184, 146 P. 2d 789;

Bartley v. J. M. Radford Grocery Co., 15 S. W.
2d 46.

While the appellant made an offer of proof on the sub-

ject of damages which was excluded, but which if ad-

mitted would have only raised a conflict with other evi-

dence offered by him, there was no prejudicial error

committed in excluding this offer of proof. The propriety

of the trial court's action in respect to the exclusion of

the offer of proof is discussed in a subsequent portion of

the brief.

Upon adjudication of bankruptcy, title to the bankrupt's

property vests in the trustee as of the date of filing the

petition.

Isaacs v. Hobbs Tie & Timber Co., 282 U. S. 734,

75 L. Ed. 645, 51 S. Ct. 270.

The trustee in bankruptcy must manage and conserve

the bankrupt's property to the end that it might be im-

partially distributed to the bankrupt's creditors.

A trustee in bankruptcy is not bound to accept prop-

erty of a bankrupt which is onerous or of an unprofitable

character.

See:

National Bank v. Lasater, 196 U. S. 115, 49 L.

Ed. 408, 25 S. Ct. 206.



—11—

In the case at bar the trustee did not abandon the cause

of action for wrongful attachment until May 24, 1949,

long after the appellant had been discharged as a bank-

rupt.

We submit that the action of the referee in bankruptcy

in abandoning said cause of action is further evidence that

the appellant did not sustain any substantial damage by

reason of the attachment.

Appellant cites several cases for the proposition that

he should be able to recover substantial damages even

though the restaurant had not been operating at a profit.

We contend that the cases cited by appellant do not sup-

port his assertion.

For instance, in Osborne v. Durbin, 301 Ky. 412, 192

S. W. 2d 198, the court held that, while the evidence was

conflicting on the rental value of the property attached,

the judgment was supported by substantial evidence. In

Scott v. Daggett, 226 S. W. 2d 183, the court merely

stated the general rule for damages for wrongful attach-

ment. In State for Use of Parkersburg Corporation

Paper Co. v. U. S. F. G., 81 W. Va. 749, 95 S. E. 783,

the court refused to decide the contention of the parties

as to the item of damage of loss of profits, stating that

there was substantial proof of other damages to the extent

of the amount of the judgment.
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II.

It Is Not Reversible Error to Exclude Evidence

Which if Admitted, Would Not Affect the Deci-

sion on a Material Fact.

The appellant in his Proposed Plan of Arrangement

filed with the Bankruptcy Court on January 8, 1948,

stated that from January, 1947 until August, 1947, the

said Coronet Restaurant was operated at a loss and con-

sumed his capital reserve; that on August 5, 1947, he

entered into an agreement with Andre Dusel, an ex-

perienced restaurant operator, wherein it was agreed that

the said Andre Dusel should operate the restaurant, but

that the operation of the restaurant by Andre Dusel was

not profitable [Tr. pp. 23-24]. Consequently, there is a

sworn statement by the appellant to the effect that from

January, 1947 to December, 1947, eleven months, the

restaurant was operated at a loss.

Under date of March 24, 1952, the appellant filed writ-

ten offers of proof [Tr. pp. 28-33] wherein he offered

to produce himself and Al Swartz, his former partner in

said restaurant business as an expert witness on the value

of the said restaurant and of the profit that could be

realized from its operation from December 17, 1947, the

day the attachment was run, to January 8, 1948, the

day appellant filed his voluntary petition in bankruptcy.

This, of course, only raises a conflict with his sworn state-

ment of January 8, 1947.

In the Findings the District Court stated

:

"The above-entitled matter was considered by the

Court upon the basis of the pleadings, the Stipula-

tion of the parties, an examination of the Petition

for an Arrangement filed by plaintiff, Don Marx,

in the above-entitled Court, bearing No. 45,569 PH,
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in the files of said Court, the request of plaintiff that

the Court hear the evidence set forth in his Offer

of Proof submitted to the Court, which request was
denied by the Court, and the Memoranda and Au-
thorities of Counsel; the Court refusing to hear any

oral testimony, the Court now makes its Findings of

Fact as follows:"

This matter was tried without a jury. Thus we see that

while the trial court did not permit the appellant to pro-

duce oral testimony in support of his offer of proof, it

did review such offer and consider such offer and the sub-

stance thereof in reaching its decisions.

It is not reversible error to exclude evidence which could

not affect the decision on a material fact.

See:

Steiner v. Long Beach Local No. 128, 19 Cal. 2d

676, 123 P. 2d 20;

Adams v. Cook, 15 Cal. 2d 352, 362, 101 P. 2d 484;

Linden v. Rubens, 76 Cal. App. 2d 688, 173 P. 2d

713.

In the case of Linden v. Rubens, supra, the court at

page 692 stated:

"The rejection of the testimony of Frank Rubens
was the privilege of the trial judge; in fact, it was
his duty to reject it if it did not have a convincing

quality. Indubitably the court was influenced by

Frank's statement on January 19 that Arons had paid

$7,200 for the bankrupt stock whereas the files of

the bankruptcy proceeding disclosed that only $3,000

had been paid by Arons for all the merchandise. It is

strictly the function of the trial judge to determine

the ultimate facts from a consideration of all the

evidence submitted. His findings in the absence of
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prejudicial error will not be disturbed and they should

be given the benefit of every reasonable inference

fairly deducible from the evidence. (Herbert's

Laurel-Ventura, Inc. v. Laurel Ventura Holding

Corp., 58 Cal. App. 2d 684, 690 (138 P. 2d 43);

Lorraine v. City of Los Angeles, 55 Cal. App. 2d 27,

30 (130 P. 2d 140).)"

We submit that the testimony of the so-called expert

witnesses, as set forth in the offer of proof, did not

have any convincing" quality when compared with the

positive testimony by the appellant of the reasonable

value of said property for loss of use during its period

of detention, and particularly when the appellant's first

testimony on value of loss of use was given at the time

the said restaurant was under attachment.

The admission of expert testimony rests largely in the

discretion of the trial court. Therefore, we respectfully

submit that there was no reversible error in excluding

the oral testimony of the so-called expert witnesses as con-

tained in the said offer of proof.

Gilbert v. Gulf Oil Corp., 175 F. 2d 705.

«* * * questions as to admissibility of expert

testimony should be left to the wise discretion of the

trial judge * * * But in the exercise of this

discretion, the court must still determine whether the

subject matter of the suit is such that the issues can-

not be properly understood or determined without

the aid of opinion of persons of special knowledge

or experience, * * *."

The appellant cites the case of Builders Steel Co. v.

Commissioner of Internal Revenue, 179 F. 2d 377, in

support of his position that the trial court should have

admitted the oral testimony set forth in his offer of proof.
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We submit that the case does not support the appellant,

as in that case the court excluded competent and material

evidence. We have demonstrated that the offer of proof

was not competent or material and at best would have only

raised a conflict in the evidence and would not have af-

fected the judgment.

When the entire transcript is considered it is evident

that there is no prejudicial error. Therefore, the case of

United States v. United States Gypsum Co., 333 U. S.

364, 92 L. Ed. 746, 68 S. Ct. 525, cited by appellant has

no application to the case at bar.

III.

It Is Not Reversible Error to Exclude Evidence Of-

fered by a Party Which if Admitted, Would Only
Raise a Conflict With Former Evidence Given by
Such Party.

As previously mentioned, the appellant in a verified

document, had stated that the restaurant operated at a

loss from January, 1947 to August, 1947, and from

August, 1947 to December, 1947, the operation of the

restaurant was not profitable. By his offers of proof the

appellant offered to produce so-called expert witnesses

that the restaurant could have been operated at a profit

from December 17, 1947, the date the attachment was

run, until he, the appellant, filed his voluntary petition

in bankruptcy on January 8, 1948.

We submit that the evidence contained in the offer of

proof, if admitted, would only raise a conflict with other

testimony given by the appellant.

It is not reversible error to exclude evidence offered

by the appellant party which, if admitted, would only

raise a conflict with other evidence given by the appellant.
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In Collins v. Calif. Street Cable R. R. Co., 91 Cal.

App. 752, 756, 267 Pac. 731, the court stated:

"The appellant assigns as error the ruling of the

trial court in striking out the answer of the motor-

man of the west-bound car as to what he thought the

respondent was going to do when he saw him stand-

ing between the rails, and also the answers of this

and another witness that it was a matter of frequent

occurrence to see pedestrians standing in safety be-

tween the tracks as cars passed going in opposite

directions. We see no error in these rulings. The

fact that the motorman of the west-bound car gave

such vociferous warnings of his approach supported

the inference that he knew the respondent was in a

perilous position and likely to be struck by his ap-

proaching car while his statement that he thought

that the respondent was intending to board the east-

bound car merely created an inconsistency with his

positive testimony of what he saw and knew. * * *"

See also:

Almaden Vineyards Corp., etc. v. Arnerich, 21 Cal.

App. 2d 701, 70 P. 2d 243;

Steiner v. Long Beach Local No. 128, 19 Cal. 2d

676, 123 P. 2d 26;

Adams v. Cook, 15 Cal. 2d 352, 101 P. 2d 484;

Linden v. Rubens, 76 Cal. App. 2d 688, 173 P. 2d

713.

Conclusion.

We submit that there is no prejudicial error nor any

error in the record and that therefore the judgment should

be affirmed.

Respectfully submitted,

Hunter & Liljestrom,

By Wendell Mackay,

Attorneys for Respondent.
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In the United States District Court

for the District of Hawaii

Civil No. 1123

UNITED STATES OP AMERICA,
Libelant,

vs.

TWENTY-ONE (21) Hollycrane "Digger" Type
Coin-Operated Machines,

Respondent.

LIBEL OF INFORMATION

To the Honorable, the Presiding Judge of the

United States District Court for the District

of Hawaii:

Comes now the United States of America, by

Howard K. Hoddick, Acting United States At-

torney for the District of Hawaii, who states and

alleges as follows:

I.

That Tamotsu Fujisaki and Raymond C. L.

Cheong, presently doing business as the Honolulu

Amusement Company, have in their possession in

the City and County of Honolulu, Territory of

Hawaii, and within the jurisdiction of this Court,

Twenty-One (21) Hollycrane "digger" type coin

operated machines.

II.

The said Twenty-One (21) Hollycrane "digger"

type coin operated machines were transported from
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the State of Illinois into the Territory of Hawaii

since January 2, 1951, and the said Tamotsu Fuji-

saki and Raymond C. L. Cheong, doing business

as the Honolulu Amusement Company, received

said Twenty-One (21) Hollycrane " digger" type

coin operated machines from the State of Hlinois

since January 2, 1951.

III.

The said Twenty-One (21) Hollycrane " digger"

type coin operated machines are mechanical devices

designed and manufactured so that when [3*]

operated they will deliver, as the result of the ap-

plication of an element of chance, property. The

said Twenty-One (21) Hollycrane " digger" type

coin operated machines thus are gambling devices

and the shipment of the said machines from the

State of Illinois into the Territory of Hawaii is in

violation of Public Law 906 of the 81st Congress,

and under the provisions of Public Law 906 of the

81st Congress, the said Twenty-One (21) Holly-

crane " digger" type coin operated machines are

subject to seizure, condemnation, forfeiture and dis-

position according to law.

IY.

The said Twenty-One (21) Hollycrane "digger"

type coin operated machines are presently stored

in a warehouse at the Honolulu Airport, and the

legal owners of the said Twenty-One (21) Holly-

crane "digger" type coin operated machines are

*Page numbering appearing at foot of page of original Certified
Transcript of Record.
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Tamotsu Fujisaki and Raymond C. L. Cheong,

doing business as Honolulu Amusement Company.

Wherefore, the United States of America prays

that due process issue against the said Twenty-One

(21) Hollycrane "digger" type coin operated ma-

chines ; that all persons interested and/or concerned

with the same be cited to appear and show cause

wThy the respondent Twenty-One (21) Hollycrane

"digger" type coin operated machines should not

be adjudged forfeited; that all due proceedings

being had therein this Honorable Court condemn

the respondent Twenty-One (21) Hollycrane "dig-

ger" type coin operated machines as aforesaid, to

the United States of America; that a judgment

condemning the respondent Twenty-One (21) Holly-

crane "digger" type coin operated machines to the

libelant may thereupon be made and entered; and

for such other and further relief as this Honorable

Court may deem proper in the premises.

Dated Honolulu, T. H., this 14th day of January,

1952.

/s/ HOWARD K. HODDICK,

Acting United States Attorney,

District of Hawaii. [4]
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In the United States District Court

for the District of Hawaii

United States of America,

District of Hawaii—ss.

Howard K. Hoddick, being first duly sworn, on

oath, deposes and says

:

That he is Acting United States Attorney for the

District of Hawaii; that he has read the above and

foregoing Libel and knows the contents thereof;

that he is informed and verily believes that the

facts and things therein set forth are true.

/s/ HOWARD K. HODDICK,
Acting United States Attorney,

District of Hawaii.

Subscribed and sworn to before me this 14th day

of January, 1952.

[Seal] /s/ G. C. ROBINSON,

Deputy Clerk, United States District Court for the

District of Hawaii.

[Endorsed]: Filed Jan. 14, 1952. [5]

[Title of District Court and Cause.]

ORDER

In this cause, by agreement of the parties as

evidenced by the signatures of their respective coun-

sel, it is ordered that the Libel of Information and

Monition heretofore filed in this cause be amended
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so as to make the said Libel of Information and

Monition refer to Twelve (12) Hollycrane " digger"

type coin operated machines instead of Twenty-One

(21) Hollycrane "digger" type coin operated ma-

chines as set out in the original Libel of Informa-

tion and Monition.

The Twelve (12) Hollycrane "digger" type coin

operated machines against which the amended

Libel of Information and Monition now lies bear

the following serial numbers: 1525-30; 1526-30;

1528-30; 1529-30; 1530-30; 1459-30; 1460-30; 1461-

30; 1462-30; 1463-30; 1466-30; 1468-30. [7]

Dated Honolulu, T. H., this 20th day of February,

1952.

/s/ j. frank Mclaughlin,

Judge, United States District Court for the Dis-

trict of Hawaii.

HOWARD K. HODDICK,
Acting United States Attorney, District of Hawaii,

Attorney for Libellant.

By /s/ NAT RICHARDSON, JR.,

Asst. United States Attorney,

District of Hawaii.

/s/ HERBERT K. H. LEE,
Attorney for Respondent.

[Endorsed] : Filed Feb. 20, 1952. [8]
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[Title of District Court and Cause.]

ANSWER TO AMENDED LIBEL OF
INFORMATION

To the Honorable, the Presiding Judge of the

United States District Court for the Territory

of Hawaii:

Come now Tamotsu Fujisaki and Raymond C. L.

Cheong, respondents, and answering the amended

Libel of Information in the above-entitled cause,

allege as follows:

I.

Answering paragraph (I), respondents admit the

allegations of fact set forth therein.

II.

Answering paragraph (II), respondents admit

the allegations of fact set forth therein.

III.

Answering paragraph (III), respondents state

that the shipment of the said Twelve (12) Holly-

crane "digger" type coin operated machines from

the state of Illinois into the Territory of Hawaii

is not in violation of Public Law 906 of the 81st

Congress because at the time of said transportation,

said machines had "closed shutes" fastened with

explosive bolts making it physically impossible, for

said machines to deliver any money or property;

that the said machines at the time of shipment and

transportation were not gambling devices as denned

in Public Law 906 and, accordingly, are not sub-

ject to seizure, condemnation, forfeiture and dis-

position according to law. [10]
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IV.

Answering paragraph (IV) therein, respondents

admit the allegations of fact contained in paragraph

(IV) therein.

Wherefore, respondents pray that the Libel of

Information and Monition be dismissed.

Dated Honolulu, T. H., this 20th day of February,

1952.

TAMOTSU FUJISAKI and

RAYMOND C. L. CHEONG,
By /s/ HERBERT K. H. LEE,

Attorney for Respondents.

Territory of Hawaii,

City and County of Honolulu—ss.

Herbert K. H. Lee, being first duly sworn on oath,

deposes and says: That he is the attorney for the

respondents, Tamotsu Fujisaki and Raymond C.

L. Cheong; that he has read the above and fore-

going Libel and knows the contents thereof ; that he

is informed and verily believes that the facts and

things therein set forth are true.

/s/ HERBERT K. LEE.
Subscribed and sworn to before me this 20th day

of February, 1952.

[Seal] /s/ MILDRED K. MAEMORI,
Notary Public, First Judical Circuit, Territory of

Hawaii.

My commission expires Nov. 31, 1952.

[Endorsed]: Filed Feb. 20, 1952. [11]
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[Title of District Court and Cause.]

ORDER

The above-entitled matter having come on regu-

larly for hearing on the 26th day of February, 1952,

and the Court after examining the record, hearing

the evidence stipulated by the United States of

America and the Intervener-Respondents Tamotsu

Fujisaki and Raymond C. L. Cheong, through their

respective attorneys, Nat Richardson, Jr., Assistant

United States Attorney, and Herbert K. H. Lee,

Esq., and listening to the arguments by counsel,

and being fully advised in the premises and having

rendered its oral decision finding that from all the

evidence stipulated and adduced in said cause that

the Government had failed to establish that the

twelve (12) Hollycrane machines involved herein

were gambling devices at the time their shipment

was in transit and that the shipment of said ma-

chines was in violation of Public Law 906.

The Court finds from the evidence and the rec-

ords herein that the said twelve (12) Hollycrane

machines were not gambling devices at the time

of its shipment from the State of Illinois to Hawaii

and accordingly said shipment was not in violation

of Public Law 906.

The Court further finds that Tamotsu Fujisaki

and Raymond C. L. Cheong, are the owners of said

twelve (12) Hollycrane machines and are entitled

to the immediate and exclusive possession [13]

thereof.

Now Therefore, It Is Hereby Ordered, Adjudged,
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and Decreed, that Tamotsu Fujisaki and Raymond
C. L. Cheong are the owners and entitled to the

immediate and exclusive possession of said twelve

(12) Hollycrane machines hereinafter described.

It Is Further Ordered that the Libel of Informa-

tion heretofore filed in this Court in said cause be

and the same is hereby dismissed.

It Is Further Ordered that the Libellant forth-

with deliver to said Tamotsu Fujisaki and Raymond
C. L. Cheong the said twelve (12) Hollycrane ma-

chines bearing serial numbers: 1525-30; 1526-30;

1528-30; 1529-30; 1530-30; 1459-30; 1460-30; 1461-

30; 1462-30; 1463-30; 1466-30; 1468-30 its tools, ac-

cessories and appurtenances.

Dated Honolulu, Hawaii, 28th day of February,

1952.

/s/ D. E. METZGER,
Judge of the Above-Entitled

Court.

Approved as to Form:

/s/ NAT RICHARDSON, JR.,

Asst. United States Attorney,

District of Hawaii.

[Endorsed] : Filed Mar. 5, 1952. [14]
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[Title of District Court and Cause.]

ORDER

This cause came on to be heard before the Honor-

able Delbert E. Metzger, Judge of the United States

District Court for the District of Hawaii, on Feb-

ruary 26, 1952, upon the record in the cause and

stipulation of counsel, and, after hearing evidence

and the argument of counsel, the Court, being fully

advised in the premises, rendered its oral decision

finding that:

1. The Twelve (12) Hollycrane "digger" type

coin operated machines involved in this matter,

bearing serial numbers: 1525-30; 1526-30; 1528-30;

1529-30; 1530-30; 1459-30; 1460-30; 1461-30; 1462-

30; 1463-30; 1466-30; 1468-30 were shipped from the

State of Illinois to the Territory of Hawaii after

January 2, 1951, and were received in the Territory

of Hawaii by the Intervenor-Respondents Tamotsu

Fujisaki and Raymond C. L. Cheong after January

2, 1951. [16]

2. The aforesaid Twelve (12) Hollycrane " dig-

ger" type coin operated machines are gambling

devices but by reason of the fact that the machines

had "closed shutes" fastened with bolts making it

physically impossible for the said machines to de-

liver any money or property; that the said ma-

chines were not gambling devices at the time of

said transportation from the State of Illinois to

the Territory of Hawaii and therefore do not come

within the purview of Public Law 906 and accord-



Tamotsu Fujisaki, et al., etc. 13

ingly are not subject to seizure, condemnation, for-

feiture and disposition according to law.

Now Therefore It Is Hereby Ordered that the

said Intervenor-Respondents Tamotsu Fujisaki and

Raymond C. L. Cheong are entitled to possession

of the said Twelve (12) Hollycrane " digger" type

coin operated machines.

It Is Further Ordered that the Intervenor-Re-

spondents Tamotsu Fujisaki and Raymond C. L.

Cheong retain the said Twelve (12) Hollycrane

"digger" type coin operated machines in their pos-

session without disposing of the same pending an

appeal by the United States of America to the

Ninth Circuit Court of Appeals in San Francisco,

California.

Dated Honolulu, T. H., this 28th day of Feb-

ruary, 1952.

Judge, United States District Court for the Dis-

trict of Hawaii.

Approved as to Form:

Herbert K. H. Lee, Attorney for Intervenor-Re-

spondents.

Advised by Mr. Nat Richardson, Jr., Assistant

United States Attorney, District of Hawaii, that

this order had been refused by the court.

[Endorsed] : Filed Mar. 6, 1952. [17]
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[Title of District Court and Cause.]

ORDER

In this cause both parties, that is, the United

States of America, Libelant, and Tamotsu Fujisaki

and Raymond C. L. Cheong, Intervenor-Respond-

ents, submitted proposed findings to the Court, and

the Court, after examining the proposed findings

submitted by both parties, is of the opinion and so

finds that the findings submitted by the Intervenor-

Respondents more accurately state the views of

the Court.

It Is Accordingly Ordered that the order submit-

ted by the Intevenor-Respondents be filed as the

findings of the Court and that the findings submit-

ted by the Libelant be refused.

Dated Honolulu, T. H., this 28th day of Feb-

ruary, 1952.

/s/ D. E. METZGER,

Judge, United States District Court for the Dis-

trict of Hawaii.

[Endorsed]: Filed Mar. 6, 1952. [19]
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In the United States District Court

for the District of Hawaii

Civil No. 1123

UNITED STATES OF AMERICA,
Libellant,

vs.

TWELVE (12) Hollycrane "Digger' ' Type Coin

Operated Machines,

Respondent.

JUDGMENT

The above-entitled cause came on regularly for

trial without a jury in the above-entitled Court

before the Honorable Delbert E. Metzger, Judge

Presiding, on the 26th day of February, 1952, the

United States of America, Libellant, being repre-

sented by Nat Richardson, Jr., Assistant United

States Attorney, and the Intervenor-Respondents

Tamotsu Fujisaki and Raymond C. L. Cheong, being

represented by Herbert K. H. Lee, Esq., as their

attorney, and all of the evidence having been

stipulated orally in Court in this cause on behalf

of both the Libellant and the Intervenor-Respond-

ents, and thereafter, the cause having been submit-

ted and the Court having considered the same, and

being fully advised in the premises and having

heretofore made and filed its Findings of Fact and

Conclusions of Law;

Now, Therefore, It Is Ordered, Adjudged and

Decreed as follows:
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I.

That the Twelve (12) Hollycrane Machines in-

volved herein bearing serial numbers : [21] 1525-30

;

1526-30; 1528-30; 1529-30; 1530-30; 1459-30; 1460-

30; 1461-30; 1462-30; 1463-30; 1466-30; 1468-30;

were not gambling devices at the time their ship-

ment was in transit from the State of Illinois to

the Territory of Hawaii.

II.

That the shipment of said Twelve (12) Holly-

crane Machines was not in violation of Public Law
906.

III.

That Tamotsu Fujisaki and Raymond C. L.

Cheong are the owners of said Twelve (12) Holly-

crane Machines and Libellant is ordered to return

the same to Tamotsu Fujisaki and Raymond C. L.

Cheong, Intervenor-Respondents.

Dated Honolulu, Hawaii, on this 10th day of

March, 1952.

By Order of the Court

/s/ WM. F. THOMPSON, JR.,

Clerk, United States District Court, Territory of

Hawaii.

[Endorsed]: Filed and Entered Mar. 10,

1952. [22]
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[Title of District Court and Cause.]

NOTICE OF APPEAL TO THE UNITED
STATES COURT OF APPEALS F.OR THE
NINTH CIRCUIT UNDER RULE 73 (b)

Notice is hereby given that the United States of

America, Libelant above named, does hereby appeal

to the United States Court of Appeals for the Ninth

Circuit from the final judgment entered in this ac-

tion on March 10, 1952.

Dated at Honolulu, T. H., this eleventh day of

March, 1952.

HOWARD K. HODDICK,
Acting U. S. Attorney,

District of Hawaii.

By /s/ NAT RICHARDSON, JR.,

Assistant U. S Attorney,

District of Hawaii.

[Endorsed] : Filed March 11, 1952. [24]
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[Title of District Court and Cause.]

STAY OF JUDGMENT

In this cause it is ordered that the final order and

judgment heretofore entered be stayed pending an

appeal now noticed by the libelant to the Ninth Cir-

cuit Court of Appeals in San Francisco, California.

Dated: Honolulu, T. H., this 12th day of March,

1952.

/s/ D. E. METZGER,
Judge, United States District Court for the District

of Hawaii.

[Endorsed] : Filed March 12, 1952. [26]

[Title of District Court and Cause.]

DOCKET ENTRIES

1952

Jan. 14—Filing Libel of Information. Issuing Mo-

nition. Certifying four copies for service.

Jan. 15—Filing Marshal's Returns. (Executed.)

Feb. 1—Filing Stipulation, 2-24-52.

Feb. 20—Filing Order. Filing Answer to Amended

Libel of Information.

Feb. 26—Enter proceedings at hearing. Argument

by respective counsel. The Court ruled

that the Government does not have a case.

Mar. 5—Filing Order (Libel dismissed.) Machines

ordered returned to claimants. (D. E.

Metzger.)
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Mar. 6—Filing Order (refused).

Mar. 10—Filing Judgment. Entered 4 :10 p.m. ; not

gambling devices; not in vio. Pub. Law
906; ordered returned. (D. E. Metzger.)

Mar. 11—Filing Notice of Appeal to the United

States Court of Appeals for the Ninth Cir-

cuit under Rule 73 (b). Copy of notice

mailed to Counsel for Defendant.

Mar. 12—Filing Stay of Judgment.

May 9—Filing Designation of Record on Appeal.

May 13—Filing Reporter's Transcript of Proceed-

ings. [27]

[Title of District Court and Cause.]

DESIGNATION OF, RECORD ON APPEAL

In making up the transcript of the record on ap-

peal to the United States Court of Appeals for the

Ninth Circuit in the above-entitled cause, please in-

clude the following

:

1. Libel of Information, filed January 14, 1952.

2. Order amending Libel, filed February 20,

1952.

3. Answer to Amended Libel of Information.

4. Order filed March 5, 1952.

5. Order denying Libelant's proposed findings,

filed March 6, 1952.

6. Order submitted to Court by Libelant and re-

fused, filed March 6, 1952.

7. Judgment filed March 10, 1952.

8. Transcript of Proceedings had on February

26, 1952.
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9. Clerk's Docket Entries.

10. Notice of Appeal.

11. This Designation of Record on Appeal.

Dated at Honolulu, T. H., this 9th day of May,

1952.

UNITED STATES OF
AMERICA,

Libelant.

By /s/ HOWARD K. HODDICK,
Acting United States Attorney, District of Ha-

waii, Attorney for Libelant.

[Endorsed] : Filed May 9, 1952. [29]
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In the United States District Court for the

District of Hawaii

Civil No. 1123

UNITED STATES OF AMERICA,
Libelant,

vs.

TWELVE (12) Hollycrane "Digger" Type Coin-

Operated Machines,

Respondent.

TRANSCRIPT OF PROCEEDINGS
February 26, 1952

Before : Hon. Delbert E. Metzger, Judge.

Appearances

:

NAT RICHARDSON, JR.,

Asst. United States Attorney,

Appearing for the Libelant.

HERBERT K. H. LEE,
Appearing for the Respondent. [31]

Proceedings

The Clerk: Civil No. 1123, United States of

America, Libellant, versus Twenty-one Hollycrane

Digger Type Coin-Operated Machines, Respondent,

case called for hearing.

Mr. Richardson: We are ready, if your Honor

please.

Mr. Lee: We are ready, your Honor, and with

the permission of the District Attorney's office I
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would like to explain what the issue is before this

Court.

It is an in rem proceeding against Twelve Ma-

chines called Hollycrane Machines. The issues of

fact and law have been boiled down by the pleadings.

The information alleges that my clients are pres-

ently doing business as The Honolulu Amusement

Company in Honolulu, and that they are the owners

and possessors of these twelve machines which were

being stored at the time of seizure. In

By the way, those facts have been admitted by our

answer.

It is also stated in the information that these ma-

chines were transported from the State of Illinois

into the Territory of Hawaii since January 2nd,

1951, and these two parties, my clients, received

these machines since January 2nd, 1951.

For the record the original libel of information

was a proceeding against Twenty-one machines, but

it was discovered later and by agreement of counsel

an order was [32] entered, as I understand it, by

the Court amending the libel to be presented against

only twelve machines, the other nine having been

shipped prior to January 2, 1951. These facts we

admit.

Now, in paragraph III where the gist of the dis-

pute comes in, the libel states that these twelve ma-

chines are mechanical devices designed and manu-

factured so that when operated they will deliver as

a result of the application of an element of chance

property. In other words, the information follows

the language of the bill—not the bill actually the
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public law involved, which contains that same lan-

guage in the Act. In other words, " these machines

are mechanical devices designed and manufactured

in the State of Illinois so that when operated these

machines will deliver, as the result of an applica-

tion of an element of chance, property. '

'

Our answer brings that question into focus. Our
answer states as to paragraph III that these twelve

Hollycrane machines when shipped from the State

of Illinois "is not in violation of Public Law 906

of the 81st Congress because at the time of their

transportation said machines had closed chutes fas-

tened with explosive bolts making it physically im-

possible for said machines to deliver any money or

property ; that the said machines at the time of ship-

ment and transportation were not gambling devices

as denned in Public Law 906 [33] and, accordingly,

are not subject to seizure, condemnation, forfeiture

and disposition according to law. '

'

The Court : The point is, as I get it, that the ma-

chines are not capable of delivering any property?

Mr. Lee : Yes, that is right. And I believe coun-

sel, representing the District Attorney's office, is

cognizant of that and has stated to me and is willing

to state to the Court

The Court : In other words, just a fraud ?

Mr. Lee: No, I won't admit it is a fraud, your

Honor. All we are concerned with at this moment,

your Honor, is that these machines when transported

from the State of Illinois, the chutes were closed,

fastened with bolts so that it was physically impos-

sible for these prizes to be delivered.

Mr. Richardson : We will stipulate, if your Honor
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please, that there was a shield—I don't know whether

you would call it a shield—but some enclosure over

the chutes so that if some object was picked up in-

side the machine it would not come out. The ma-

chines were blocked at the time of transportation.

They were in that condition.

Mr. Lee : That is correct, your Honor. That part,

the record shows, is stipulated as far as our answer

goes.

The Court: Yes.

Mr. Lee: It therefore becomes a question of

law, [34] your Honor.

The Court: What is the law under which the

seizure was made?

Mr. Lee : Public Law No. 906.

The Court : How does that read %

Mr. Lee : I have got the official copy.

The Court: Maybe we should hear from Mr.

Richardson on that. What do you claim to be the

authority %

Mr. Richardson: If your Honor please, Public

Law 906, which is the recent Act prohibiting the

interstate transportation of gambling devices, in

Section (a) (2) sets out as follows

:

"The term 'gambling device' means any machine

or mechanical device designed and manufactured

to operate by means of insertion of a coin, token, or

similar object and designed and manufactured so

that when operated it may deliver, as the result of

the application of an element of chance, any money

or property."

If your Honor please, we insist that means the
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fact that these machines were designed and man-

ufactured to deliver property, and even though it-

was closed during the shipment, it still brings it

under the Act; that the words " designed and man-

ufactured " mean that the manufacturer of a ma-

chine intended it to be used or fit or suitable to be

used in that sense, even though at the time of ship-

ment the chute [35] was closed off.

I think that is the whole point in this lawsuit.

The Act does not prohibit the transportation of a

device capable of being used at that time as a gam-

bling device. If it is designed and manufactured

so that it may be used as a gambling device, it

comes under the Act.

The Court: I am inclined to say, Mr. Richard-

son, that no matter if the machine, by some change,

could be used as a machine of gambling or chance,

if, in its manufacture and shipment, that was closed

and sealed off so that the design of the manufac-

turer was that it couldn't be so used, I think that

is it.

Mr. Richardson: If your Honor please, I will

agree that during the time of shipment while that

machine was coming over here it could not have

been used in such a manner as to deliver property,

but under the Act it says if it is designed or man-

ufactured to operate—it doesn't have to be in con-

dition at the time of shipment—if it is designed

or manufactured so that it could operate after its

arrival, the Act would cover it. If the Court please,

I looked up

The Court: You could take many implements,
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perhaps a scale of balance and many other things,

and turn them into a use for chance and gam-

bling purposes.

Mr. Richardson: But they would have to be

designed and manufactured for that use. This par-

ticular machine, the [36] only use it could possibly

have is for a gambling device. There is no other

use it could have.

The Court: It looks to me as though it was de-

signed at the factory just as a swindle.

Mr. Richardson: Well, if your Honor please,

that might be a gambling device.

Mr. Lee : May I assist the Court in this matter I

The Court : Go ahead. Now, I have got the other

side of the picture.

Mr. Richardson: I would like to say this to the

Court—excuse me, sir. I looked up in "Words

and Phrases" and tried to get some definitions of

the word, "design." I found two cases which may
be close or may not. Anyway, it was defined as "de-

sign means intending or designated ; also means ap-

propriate, fit, prepared or suitable."

If this machine was prepared, fit or suitable for

a gambling device after arrival, I think the Act

would cover it, although agreeing with Mr. Lee at

the time of transportation the chute was closed.

I found a Federal case, if the Court please, also

defining gambling devices. This is Washington Coin

Machine Association versus Callahan, 142 Federal

Second, page 97. It is a case from the Circuit Court

of Appeals of the District of Columbia. The ma-

chine involved in this particular case was one of



Tamotsu Fujisaki, et ah, etc. 27

thesse pin-ball machines where they shoot [37] mar-

bles around a board. That, of course, is not ap-

plicable here, but they define gambling devices in

this case, and the Court says that it is obvious that

crap table, lottery or bookkeeping are some form

of gambling schemes or devices, but "to gamble,

as is well known, is to risk one's money or other

property upon an event, chance or contingency in

the hope of the realization of gain, and the test

as to whether a particular machine combination

constitutes a gambling device is, as the 7th Circuit

Court of Appeals said, whether it is adapted, de-

vised and designed for the purpose of playing any

game of chance for money or property. '

'

In other words, if the Court please, if this ma-

chine was intended for use as a gambling device the

Act prohibits transportation. That is the only thing

this machine could be used for. There is no other

game or anything else that could be played on it.

And the fact that it was manufactured in the way

it was would bring it under the Act.

The Act could have said very easily that the

transportation of a machine capable of being used

at that time is prohibited, but they didn't. They

wrote the Act to prohibit the transportation of ma-

chines designed and manufactured to be used as a

gambling device. That is our whole case right there.

Mr. Lee: May I answer there?

The Court: Go ahead. [38]

Mr. Lee: There are thousands upon thousands

of cases involving the question of what machines

may be said to be gambling devices under the State
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cases and under cases involving risk, and there are

cases which hold both ways. But you will find run-

ning along the entire stream of cases it depends

on the particular case involved and the particular

statute involved in the State.

Now, let us bear in mind as far as this proceed-

ing is concerned, that this is what the government

is alleging is a violation of a Federal Statute

which prohibits transportation of gambling de-

vices in interstate and foreign commerce. The his-

tory of this Bill reveals that it came about as the

result of the recommendations of the Attorney Gen-

eral's conference on organized crime back in 1949-

1950. Mr. McGrath headed that conference, and

as a result of that conference all of the Attorney

Generals drafted, got together and recommended

a bill to be passed by Congress.

The main object of this bill was to assist the

various states in the enforcement of gambling, and

when this bill was submitted by the Attorney Gen-

eral's office—it was submitted to the Senate at first

and there were witnesses pro and con.

Now, the record shows—and I have the report

of the proceedings here—shows that witnesses at the

Bill's hearing before the Senate Committee of In-

terstate and Foreign [39] commerce criticized the

bill because the definition of gambling device was

so broad as to cover many types of mechanical de-

vices not manufactured or normally used for gam-

bling purposes. In reporting the bill out favorably

the Committee felt that the Federal Government

should extend to states a system—assistance in

strengthening the state and local law enforcement.
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On the other hand, the Committee emphasized that

Federal law enforcement in the field of gambling

cannot and should not be considered a substitute

for state and local law enforcement in the field.

It made this comment that whether gambling

flourishes in that particular community depended

on the local enforcement agency.

Now, the bill was passed by the Senate in ithe

form drafted by the Attorney General's conference.

When the Senate version of the bill was heard be-

fore the Committee on Interstate and Foreign com-

merce of the House, the House report stated the

following

:

"The only thing that the Federal Government is

being asked to do under this bill is to stop in the

channels of interstate commerce the shipment of

these machines which the states are powerless to

keep out of the channels of interstate commerce."

The bill, as passed by the Senate, contained the

following definition of gambling device—and this is

the [40] answer to the contention of the govern-

ment. The bill, as passed by the Senate, contained

the following definition of gambling device. I quote

:

"Any machine or gambling device or parts thereof

designed or adapted"—these are the words used

by the government attorney—"or adapted for gam-

bling or any use by which the user as a result of the

application of any element of chance may become

entitled to receive directly or indirectly anything

of value."

And the report goes on to answer this definition.

In their testimony before the Committee the At-



30 United States of America vs.

torney General stated that this definition—in other

words, they admitted—this definition could possibly

be construed to include pinball machines and simi-

lar devices which are played purely for amusement

and which do not have pay-off devices which re-

turned to the player anything of value.

In his communication addressed to the chairman

of the committee dated June 1st, 1950, the Attorney

General's representative pointed out, however, that

it was the intention of the Department of Justice

that machines manufactured and used purely for

amusement should be excluded from the provisions

of this bill. In view of this testimony because of its

intention to exclude pinball machines and similar

amusement machines as well as certain machines

and devices commonly used, for instance, at car-

nivals and livestock shows, your [41] committee de-

cided to adopt a definition of gambling device dif-

ferent from the one contained in the Senate bill.

Gambling device is defined by the committee

amendment as now contained in Public Law 126 and

was—watch the difference between the Senate and

the House version. The House version now defines

gambling device as any machine or mechanical de-

vice designed and manufactured—instead of de-

signed and adapted—to operate by means of inser-

tion of a coin, token or similar object and designed

and manufactured so that when operated it may
deliver as the result of the application of an ele-

ment of chance any money or property.

And I also want to state to the Court that the

manufacturing company at the time the respond-
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ents here purchased the machines offered three

models of these machines, one of which would have

fitted into the definition of this bill. These three

models are as follows

:

1. The standard model with an open chute. In

other words, instead of a closed chute, it is an open

chute, so that the property can be delivered to the

player. This model gives the player the opportu-

nity to take the prize out of the door in front of the

machine. Now, that would be that type of machine,

but by stipulation with the District Attorney's of-

fice, the machine involved is the second type. It is

called the closed chute model.

This model operates as follows : [42]

The player does not get the prize as the front

door is closed. Now, this is the type of machine.

And the third type is the three-play model. This

also has a closed chute and the player does not get

the prize. There are three types of machine. This is

the second type of machine, which makes it phys-

ically impossible to get the prize because the chute

or the opening of the machine must be open before

the prize can come out.

Now, it is said by the attorney for the govern-

ment what were these machines intended for, that

it was meant to cover any type of machine that was

intended to be used as a gambling device. We all

know that a pinball machine can be used for amuse-

ment and so can these machines, because the claws

of these machines could pick up prizes and if it

picks up prizes you can have some form of amuse-

ment.
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It all depends on how, after the machine has ar-

rived in a state, how it is altered, how it is adapted

so that when operated it would be given an element

of chance so that property could be delivered.

These machines here, your Honor, could be al-

tered, in other words, by opening the chute, and on

some of these machines these chutes have been

opened, and actually under this definition it would

be gambling device, but the Federal law does not

seek to regulate within the states; it only seeks to

regulate against the transportation of these ma-

chines. [43]

In other words, if these machines had an open

chute and were transported from the state of Illi-

nois to Honolulu, I would say those machines would

come under this definition of the Federal law, but

that isn't the case here. The machines were trans-

ported with closed chutes so that it was physically

impossible to have the third element which is nec-

essary to constitute a gambling device, which is

the matter of delivering property. It couldn't de-

liver property. The only way it could deliver prop-

erty, it would have to be changed within the state

or territory, and that is not the purpose of this

bill as stated in the report of the House Committee.

When this bill was being proposed, the purpose

of this bill, I repeat, is to assist the states in the

enforcement in the fields of gambling. On the other

hand, the Committee emphasized the Federal

law enforcement in the field of gambling cannot

and should not be considered a substitute for state

and local law enforcement in the field. And I state,
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your Honor, that under this clear application of the

facts to the law involved here, that these machines

when transported from the state of Illinois into the

Territory of Hawaii were not gambling devices and

therefore the shipment was not illegal.

The Court: Well, suppose they manufactured a

faro wheel in one state. The manufacturer made a

puka in the [44] bottom of each cup so that it could

hold a marble. Therefore, it could be used for

gambling purposes in that state in that condition.

But the recipient of the machine in another state

could easily put plugs that might be furnished to

him and devised by himself in these holes of the

faro wheel. Would or would not that be a shipment,

would it not be a violation of that law, Mr. Lee?

Mr. Lee: I didn't quite get the facts.

Mr. Richardson: I think I did, if your Honor

please. That would be a machine designed and in-

tended just exactly as these things are. As a mat-

ter of fact, if the Court please, there is a case, a

state case, an Alabama case, which I also found. I

didn't bring it into Court, but it holds that a ship-

ment of a part of the roulette wheel, not the whole

thing, was a gambling device. Give me five minutes.

The Court: I said faro, I meant roulette, that

is what I meant to be talking about. Faro is a card

game. I am not so very familiar with gambling or

gambling devices, but it was a roulette wheel I had

in mind for I have seen them.

It takes two combinations to make them work.

One would be the marble, and without the marble

you couldn't do any gambling.

Mr. Lee : That is right.
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The Court: If the manufacturer sent just [45]

the machine without the marble, would he be trans-

porting a gambling machine %

Mr. Richardson: He would be transporting one

if it was designed and manufactured to be used as

a gambling machine.

Mr. Lee : Are you talking about a roulette wheel

or faro wheel?

The Court: No, not faro. Faro is a card game.

I misused that.

Mr. Lee : You are talking about a roulette wheel ?

The Court: Yes.

Mr. Lee : I might even go so far as to point out

the distinction between shipment of a part of a rou-

lette wheel which is very clearly the type of a ma-

chine which is intended for gambling as being one

example, and yet I can think of other types of rou-

lette wheels which may not be a gambling device.

For instance, they have these little games they

ship here used by the schools and by the children.

It is a cardboard, and they have so many buttons in

which you can play among yourselves or in the fam-

ily. It is a family type of thing. In my mind that

type of a roulette part or assembly is not a gam-

bling device, while the ones in the regular type of

a roulette wheel which is used in houses of gam-

bling, that is a professional type. I think the [46]

Court knows what I am talking about, a profes-

sional type.

The Court: I do.

Mr. Lee: That would be considered a gambling

device. But again, I point out these machines are



Tamotsu Fujisaki, et al., etc. 35

Hollycrane machines. They are claw machines. For

instance, if they were slot machines, that is a dif-

ferent story. You can see they would be intended

and designed and manufactured for gambling, but

these machines with closed chutes are designed and

manufactured so that you couldn't deliver, when

operated, any property. That type of machine is

not the type of machine that is covered under this

Act, whereas the type of machine which has an

open chute, those type of machines are designed

and manufactured to be used for gambling devices.

And that is the distinction between this case and

the other type of case.

Mr. Richardson : When that chute was removed,

if your Honor please, after the machines got here,

as I understand some of them were, then that ma«

chine was capable of enjoying the function for

which it was designed and manufactured. That is

thei only function that it is capable of being used

for, for which it was designed and manufactured.

And the fact that it was closed while it was in the

process of transportation still brings it under the

Act because it is, nevertheless, a machine designed

and manufactured for use as a gambling device. [47]

Mr. Lee : Now, if your Honor please, from coun-

sel 's remarks one has the impression that these

closed chutes is just something that you unfasten

and you can open. That isn't the case. These fasten

with explosive bolts. You can't open it. It is

physically impossible. You have to use an electric

drill, which requires a complete alteration of the

machine before it can be used as stated by the gov-

ernment.
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Mr. Richardson: I understand some of them

were removed, though.

Mr. Lee: Oh, yes; but it has to be done by a

process which is not normal for that type of ma-

chine.

Mr. Richardson: I will agree they were all

sealed.

Mr. Lee: By explosive bolts.

The Court: This is my view: the machines as

they arrive here, being not capable of delivering

any merchandise, they are outside of the Act. If,

after their arrival, they are, by any alteration made

in the mechanism or structure, turned into machines

that are within the Act, they should be proceeded

against and confiscated.

Mr. Richardson: If your Honor please, we can't

do that.

The Court: Perhaps that is so. It would be a

matter for the local authorities. I think that would

be so. [48] They didn't cross the state line in that

condition and they would have to be altered. But

that is the view I take, Mr. Richardson. I think

that Act didn't foresee far enough, and the manu-

facturers beat them to the rap. It looks like that

to me.

Mr. Richardson: Yes, sir.

The Court : Some Courts might take a different

view, but that is mine.

Mr. Richardson: If the Court please, I think

this is a new question. As your Honor knows, this is

a new law. It hasn't been in effect very long. I
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don't even know if it has been passed any other

place. It is rather a new question to us out here.

The Court: I think it ought to be tightened up

to meet a situation like this. If the government still

believes in the general design and intent that ma-

chine was intended as a chance to deliver merchan-

dise to the lucky player, that would be gambling I

suppose in any definition. But as it stands now, I

don't believe you have a case.

Mr. Richardson: All right, sir.

Mr. Lee: Thank you, your Honor.

(Court adjourned at 10:45 o'clock a.m.) [49]
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In the United States Court of Appeals
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Comes now the United States of America, Ap-

pellant in the above-entitled cause, by Howard K.

Hoddick, Acting United States Attorney for the

District of Hawaii, and, pursuant to the provisions

of Rule 19 (6) of the Rules of Practice for the

United States Court of Appeals for the Ninth Cir-
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United States of America

Before the National Labor Kelations Board

Twentieth Region

Case No. 20-CA-328

In the Matter of

WESTINGHOUSE ELECTRIC CORPORA-
TION

and

CLYDE W. SCHEUERMANN, an Individual.

Case No. 20-CB-102

In the Matter of

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS, LOCAL No. 504

and

CLYDE W. SCHEUERMANN, an Individual.

CONSOLIDATED COMPLAINT

It having been charged by Clyde W. Scheuer-

mann, an individual, herein called Scheuermann,

that Westinghouse Electric Corporation and Inter-

national Association of Machinists, Local No. 504,

herein called respectively Westinghouse and Union

and collectively Respondents, have engaged in, and

are engaging in, unfair labor practices affecting

commerce as set forth and defined in the National

Labor Relations Act, as amended, 29 U.S.C.A. 141 et
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seq. (Supp. July 1947) herein called the Act, the

General Counsel of the National Labor Relations

Board, on behalf of the Board, by the Regional

Director for the Twentieth Region, designated by

the Rules and Regulations of the National Labor

Relations Board, Series 5, as amended, Section

203.15, hereby issues his Complaint upon the

charges, duly consolidated, pursuant to the provi-

sions of Section 203.33 (b) of the above Rules and

Regulations and alleges as follows

:

I.

Westinghouse is a Pennsylvania corporation with

its principal office at Pittsburgh, Pennsylvania. It

operates plants throughout the United States, in-

cluding a plant at Sunnyvale, California. At the

Sunnyvale plant, Westinghouse manufactures elec-

trical and steam equipment, including turbines,

transformers, and switch gear. In 1948, Westing-

house purchased for its Sunnyvale plant sheet metal,

wire, insulation material, castings, ball bearings, oil,

and other materials and supplies valued in excess of

$1,000,000.00, of which approximately 50 per cent

was shipped to its Sunnyvale plant from points out-

side California. In 1948, Westinghouse sales from its

Sunnyvale plant exceeded $8,000,000.00, of which

approximately 50 per cent was shipped from its

Sunnyvale plant to points outside of California.

II.

International Association of Machinists, Local

No. 504, is a labor organization within the meaning

of Section 2, subsection (5) of the Act.
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III.

Until on or about November 11, 1949, Scheuer-

mann was employed by Westinghouse as a me-

chanic.

IV.

On or about November 11, 1949, the Union caused

Westinghouse to discharge Scheuermann, by re-

questing such discharge pursuant to the terms of its

collective bargaining agreement with Westinghouse,

although the Union had previously terminated

Scheuermann's membership for reasons other than

non-payment of dues or membership fees.

V.

On or about November 11, 1949, Westinghouse

discharged Scheuermann for non-membership in

the Union, although Westinghouse had reasonable

grounds for believing that membership in the

Union had been terminated for reasons other than

non-payment of dues or initiation fees.

VI.

By the act set forth in paragraph IV above, the

Union did cause, and is causing, Westinghouse to

discriminate against Scheuermann in violation of

Section 8(a) (3) of the Act, and did thereby engage

in, and is thereby engaging in, unfair labor prac-

tices within the meaning of Section 8(b)(2) of the

Act.

VII.

By the acts set forth in paragraph IV above, the

Union did restrain or coerce, and is restraining or
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coercing, employees in the exercise of the rights

guaranteed them in Section 7 of the Act, and did

thereby engage in and is thereby engaging in, un-

fair labor practices within the meaning of Section

8(b)(1)(A) of the Act.

VIII.

By the acts set forth in paragraph V above,

Westinghouse did discriminate, and is now dis-

criminating, in regard to the hire and tenure of

employment and the terms and conditions of em-

ployment of Scheuermann, thereby encouraging

membership in the Union and discouraging mem-
bership in other labor organizations, and did

thereby engage in, and is now thereby engaging in,

unfair labor practices within the meaning of Section

8(a)(3) of the Act.

IX.

By the acts set forth in paragraph V above,

Westinghouse did interfere with, restrain and

coerce, and is interfering with, restraining and

coercing, its employees in the exercise of the rights

guaranteed them in Section 7 of the Act, and did

thereby engage in, and is thereby engaging in, un-

fair labor practices within the meaning of Section

8(a) (1) of the Act.

X.

The acts of Respondents as set forth in para-

graphs IV and V above, occurring in connection

with the operations of Westinghouse described in

paragraph I above, have a close, intimate and sub-

stantial relation to trade, traffic and commerce
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among the several states and tend to lead to labor

disputes burdening and obstructing commerce and

the free flow of commerce.

XL
The aforesaid acts of Westinghouse as set forth

in paragraph V above, and the aforesaid acts of

the Union as set forth in paragraph IV above, and

each of them, constitute unfair labor practices

within the meaning of Section 8(a)(1) and (3), and

Section 8(b)(1) (A) and 8(b)(2), and Section

2(6) and (7) of the Act.

Wherefore, 'the General Counsel of the National

Labor Relations Board, on behalf of the Board, on

this 8th day of June, 1950, issues his Consolidated

Complaint against Westinghouse Electric Corpora-

tion and International Association of Machinists,

Local No. 504, Respondents herein.

[Seal] /s/ GERALD A. BROWN,
Regional Director, National Labor Relations Board,

821 Market Street, San Francisco 3, California.

Received in evidence as General Counsel's Ex-

hibit No. 1-G, September 5, 1950.
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United States of America

Before the National Labor Relations Board

Twentieth Region

[Title of Causes.]

ANSWER OF WESTINGHOUSE ELECTRIC
CORPORATION TO CONSOLIDATED
COMPLAINT

Comes now respondent Westinghouse Electric

Corporation, a corporation, and, in answer to the

Consolidated Complaint on file in the above-entitled

matters, admits, denies and alleges as follows:

I.

Answering paragraphs IV, V, VI, VII, VIII,

IX, X and XI of the Consolidated Complaint,

respondent Westinghouse Electric Corporation

denies generally and specifically each and every, all

and singular, the allegations contained in said para-

graphs.

As and for a second and further defense respond-

ent Westinghouse Electric Corporation alleges:

I.

Prior to the 10th day of October, 1949, Westing-

house Electric Corporation negotiated a collective

bargaining agreement with International Associa-

tion of Machinists, District Lodge 93, Local 504,

which said agreement was executed on the 10th day

of October, 1949. A copy of said agreement is

attached hereto, marked Exhibit "A" and by this

reference made a part hereof. Said Collective bar-
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gaining agreement was entered pursuant to the cer-

tification of the aforesaid union by the National

Labor Relations Board on or about July 19, 1949, in

Consolidated Cases. Nos. 20-RM-31, 20-RM-33, and

20-RC-473, and the certification of the said Board

on or about September 7, 1949, in case No. 20-TJA-

1943, permitting the execution of the union shop

agreement. The said agreement applied to the

employment of Clyde W. Scheuermann, the Charg-

ing Individual herein.

II.

On or about November 11, 1949, the above union

requested that the said Clyde W. Scheurmann, be

dicharged pursuant to the terms of the aforesaid

agreement on the ground that he had failed to ten-

der the periodic dues and the initiation fees uni-

formly required as a condition of acquiring and

retaining membership in said union. Mr. Scheur-

mann was discharged pursuant to the terms of the

aforesaid collective bargaining agreement and pur-

suant to the said request.

Wherefore, respondent Westinghouse Electric

Corporation Prays That the complaint against it be

dismissed.

/s/ BROBECK, PHLEGER &
HARRISON,

Attorneys for Respondent Westinghouse Electric

Corporation.

Duly verified.

Received in evidence as General Counsel's Exhibit

No. 1-J, September 5, 1950.
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United States of America

Before the National Labor Relations Board

Twentieth Region

[Title of Causes.]

RESPONDENT UNION'S ANSWER TO
CONSOLIDATED COMPLAINT

Comes now the International Association of

Machinists, Local Lodge No. 504, herein called

Respondent Union, and in answer to the consoli-

dated Complaint issued under date of June 8, 1950,

admits, denies and alleges as follows:

I.

The facts concerning this item are unknown to

Respondent Union. This section of the Complaint

should be answered by Respondent Company.

II.

Respondent Union admits that it is a labor organ-

ization within the meaning of Section 2, subsection

(5) of the Act.

III.

Respondent Union admits that Scheuermann

ceased to be an employee of Westinghouse at its

Sunnyvale Plant on or about November 11, 1949.

IV.

Respondent Union admits that it requested the

termination of Clyde W. Scheuermann and others

on or about November 11, 1949, for failure to com-

ply with Section 2 of its agreement with Westing-
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house. Respondent Union also admits that it had,

in accordance with its laws, tried and expelled

Clyde W. Scheuermann for good cause prior to

certification by the Board on July 19, 1949, in Case

No. 20-RC-473.

y.

Respondent Union states that it is without knowl-

edge as to the reasons or decisive factors motivating

Westinghouse in making its decision to terminate

Clyde W. Scheuermann, and it knows still less

about the extent of the Employer's knowledge con-

cerning the relationship of Scheuermann to

Respondent Union.

VI.

Respondent Union denies each and every allega-

tion, and each and every conclusion in paragraph

VI of the Complaint that either it or Respondent

Company is or has, because of the allegations in

paragraph IV of the Complaint, violated Section

8 (a) (3) or Section 8 (b) (2) of the Act.

VII.

Respondent Union denies that it has in any way

violated Section 8 (b) (1) (A) of the Act.

VIII.

Respondent Union denies that the allegations of

paragraph V of the Complaint, even if true, consti-

tute a violation of Section 8 (a) (3) by Respondent

Company.
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IX.

Respondent Union denies that the allegations of

paragraph V of the Complaint, even if true, consti-

tute a violation of Section 8 (a) (1) by Respondent

Company.

X.

Respondent Union believes that the Westinghouse

Electric Corporation including the business of its

Sunnyvale Plant is within the jurisdiction of the

National Labor Relations Board, however, Respond-

ent Union denies that the allegations of paragraphs

IV and V of the Complaint, even if true, have a

close, intimate and substantial relation to trade,

traffic and commerce, or that those acts tend to lead

to labor disputes burdening and obstructing com-

merce or the free flow of commerce.

XI.

Respondent Union denies that any act alleged in

the Complaint constitutes an unfair labor practice

or a violation of any section of the Act regardless

of whether the act is true or false, or whether the

act was by Respondent Union or Respondent Com-

pany.

Dated at Oakland, California, July 12, 1950.

INTERNATIONAL ASSOCIA-
TION OF MACHINISTS

/s/ A. C. McGRAW,

Grand Lodge Representative for and in Behalf of

Local Lodge No. 504.
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State of California,

County of Alameda—ss.

Subscribed and sworn to before me Marie E.

Alves, a Notary Public in and for the County of

Alameda, State of California, residing therein, duly

commissioned and sworn, on this 12th day of July,

1950, at Oakland, Calif.

[Seal] /s/ MARIE E. ALVES,

Notary Public in and for the County of Alameda,

State of California.

My Commmission expires July 2, 1953.

Received July 14, 1950.

Received in evidence as General Counsel's

Exhibit No. 1-K, September 5, 1950.
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Before the National Labor Relations Board

Division of Trial Examiners

Washington, D. C.

Case No. 20-CA-328

In the Matter of

WESTINGHOUSE ELECTRIC CORPORA-
TION (SUNNYVALE PLANT)

and

CLYDE W. SCHEUERMANN, an Individual.

Case No. 20-CB-102

In the Matter of

INTERNATIONAL ASSOCIATION OF
MACHINISTS, LOCAL No. 504

and

CLYDE W. SCHEUERMANN, an Individual.

HARRY BAMFORD, ESQ.,

For the General Counsel.

BROBECK, PHLEGER & HARRISON, by

SAMUEL L. HOLMES, ESQ.,

Of San Francisco, Calif.,

For the Respondent Company.

A. C. McGRAW, ESQ.,

Of Oakland, Calif.,

For the Respondent Union.

CLYDE W. SCHEUERMANN, ESQ.,

Of Alma, Calif.,

Pro se.

Before: Frederic B. Parkes, II, Trial Examiner.
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INTERMEDIATE REPORT

Statement of the Case

Upon charges duly filed by Clyde W. Scheuer-

mann, herein called the Complainant, the General

Counsel of the National Labor Relations Board, 1

by the Regional Director of the Twentieth Region

(San Francisco, California), issued his consolidated

complaint dated June 8, 1950, against Westinghouse

Electric Corporation, (Sunnyvale Plant), herein

referred to as the Respondent Company,2 and

against International Association of Machinists,

Local No. 504, herein called the Respondent Union,3

alleging that the Respondent Company had engaged

and was engaging in unfair labor practices affecting

commerce within the meaning of Section 8 (a) (1)

and (3) and Section 2 (6) and (7) of the National

Labor Relations Act, as amended, 61 Stat. 136,

herein called the Act, and that the Respondent

Union had engaged and was engaging in unfair

labor practices within the meaning of Section 8 (b)

(1) (A) and 8 (b) (2) and Section 2 (6) and (7)

of the Act. Copies of the charges, complaint, and

xThe General Counsel and his representative at

the hearing are referred to as the General Counsel.

The National Labor Relations Board is herein called

the Board.
2The name of the Respondent Company appears

herein in accordance with an amendment to the

pleadings, granted during the course of the hear-

ing, to set forth the correct name of the Respondent
Company.

3The Respondent Company and the Respondent
Union are at times collectively referred to herein
as the Respondents.
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notice of hearing were duly served upon the

Respondent Company, the Respondent Union, and

the Complainant.

With respect to the unfair labor practices, the

consolidated complaint, as amended during the

course of the hearing,4 alleged that (1) on or about

September 9, 1949, during the course of negotia-

tions leading up to a new collective bargaining con-

tract, the Respondent Union attempted to cause the

Respondent Company to discharge employees Floyd

King, Charles V. Pachorik, and Clyde Scheuer-

mann, and did cause the Respondent Company to

discharge employee John Marovich, by requesting

such discharges because they had expressed a pref-

erence for Independent Westinghouse Workers

Union, herein called the IWWU, or had criticized

the Respondent Union; (2) on or about November

11, 1949, the Respondent Union caused the

Respondent Company to discharge Clyde Scheuer-

mann, by requesting such discharge pursuant to the

terms of the Respondents' collective bargaining

agreement, although the Respondent Union had pre-

viously terminated the membership of and denied

membership to Scheuermann for reasons other than

the nonpayment of dues or initiation fees; (3) on

or about September 20, 1949, the Respondent Com-

pany discharged Marovich pursuant to the request

of the Respondent Union; and (4) on or about

4On September 8, 1950, during the course of the

hearing, the undersigned granted a motion of the

General Counsel to amend the complaint. The
principal matters covered by these amendments
related to the allegations in respect to the Respond-
ent Union's attempt on September 9, 1949, to cause
the Respondent Company to discharge King,
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November 11, 1949, the Respondent Company dis-

charged Scheuermann for nonmembership in the

Respondent Union, although the Respondent Com-
pany had reasonable grounds for believing that his

membership in the Respondent Union had been

terminated and denied for reasons other than non-

payment of dues or initiation fees. The complaint

further alleged that by the foregoing conduct, the

Respondent Company has engaged in unfair labor

practices within the meaning of Section 8 (a) (1)

and (3) and Section 2 (6) and (7) of the Act and

the Respondent Union has engaged in unfair labor

practices within the meaning of Section 8 (b) (1)

(A) and 8 (b) (2) and Section 2 (6) and (7) of

the Act.

Each of the Respondents duly filed an answer,

amended during the course of the hearing to cover

the additional matters brought in issue by amend-

ments to the original complaint, denying that either

of them had engaged in any of the unfair labor

practices alleged in the complaint.

Pursuant to notice, a hearing was held from Au-

gust 29, 1950,5 to September 20, 1950, at San Fran-

Pachorik, Scheuermann, and Marovich and the

Respondent Company's discharge of Marovich on
September 20, 1949. The complaint was also

amended in minor respects not detailed herein.

5On February 27, 1941, the undersigned issued

an order correcting the transcript to show that the

hearing opened on August 29, 1950, and not August
23, 1950, and that on September 1, 1950, the under-
signed granted on the record a motion made by the
General Counsel with the concurrence of the other
parties that the hearing be continued until Septem-
ber 5, 1950.
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cisco and Sunnyvale, California, before Frederic

B. Parkes, 2nd, the undersigned Trial Examiner

duly designated by the Chief Trial Examiner. The

General Counsel and the Respondent Company were

represented by counsel and the Respondent Union

by an official representative. All parties were af-

forded full opportunity to be heard, to examine

and cross-examine witnesses, and to introduce evi-

dence bearing on the issues.

At the conclusion of the General Counsel's case

in chief, the Respondent Company moved that the

complaint be dismissed in its entirety or in the al-

ternative that the complaint's allegations in regard

to Marovich be dismissed. At the same time, the

Respondent Union moved that the complaint be dis-

missed in its entirety and urged various alternate

motions for dismissal of certain allegations of the

complaint. The undersigned denied these motions.

At the conclusion of the hearing, the motion of the

General Counsel that the pleadings be conformed to

the proof in respect to minor variances such as

names and dates was granted. At the same time,

the motions of the Respondents that the complaint

be dismissed were renewed and ruling thereon was

reserved. Those motions are disposed of in accord-

ance with the findings of fact and conclusions of law

made below.

Upon the conclusion of the hearing, the under-

signed advised the parties that they might argue

before, and file briefs or proposed findings of fact

and conclusions of law, or both, with the Trial Ex-

aminer. The Respondents waived oral argument

but briefly stated their positions in argument on the
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renewal of their motions to dismiss the complaint.

The General Counsel engaged in oral argument.

The Respondent Company, the Respondent Union,

and the General Counsel each filed a brief with the

undersigned.

Pursuant to application duly made and arrange-

ments mutually agreeable to all parties, the testi-

mony of Earl B. Scott was taken by deposition on

September 25, 1950, and it is hereby incorporated

into the record of the instant proceeding.

Upon the entire record in the case and from his

observation of the witnesses, the undersigned makes

the following:

Findings of Fact

I. The business of the Respondent Company

Westinghouse Electric Corporation, a Pennsyl-

vania corporation with its principal office at Pitts-

burgh, Pennsylvania, operates plants throughout

the United States, including a plant at Sunnyvale,

California. At its Sunnyvale plant, the Respondent

Company manufactures electrical and steam equip-

ment, including turbines, transformers, and switch

gear. In 1948 and 1949, it purchased for its Sunny-

vale plant sheet metal, wire, insulation material,

castings, ball bearings, oil, and other materials and

supplies valued annually in excess of $1,000,000, of

which approximately 50 per cent was shipped to

its Sunnyvale plant from points outside the State

of California. In 1948 and 1949, the Respondent

Company's sales from its Sunnyvale plant exceeded

$8,000,000 annually, of which approximately 50

per cent was shipped from its Sunnyvale plant to

points outside the State of California.
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II. The labor organization involved

International Association of Machinists, Local

No. 504, is a labor organization admitting employees

of the Respondent Company to membership.

III. The alleged unfair labor practices

A. Sequence of events through September, 1949

1. Collective bargaining histroy; the elections

On March 1, 1947, the Respondent Company as-

sumed ownership of its Sunnyvale plant, which

theretofore had been owned and operated by Joshua

Hendy Iron Works. For a number of years prior

thereto, the latter had had collective bargaining con-

tracts, with closed-shop provisions, with the Re-

spondent Union or its predecessor. On May 14,

1947, the Respondents executed a collective bar-

gaining contract for a term beginning May, 5, 1947,

to, and including, March 31, 1949, and thereafter

for successive annual periods unless otherwise ter-

minated. This contract also contained closed-shop

provisions.

In February, 1949, Independent Westinghouse

Workers Union, herein called the IWWU, was

formed and launched an organizational campaign

among the Respondent Company's employees. Clyde

Scheuerman was president of the IWWU and in

March, 1949, upon charges of dual unionism was

tried, finded, and expelled from membership in the

Respondent Union. In May, 1949, he was informed

that the International Association of Machinists

had approved the action taken in respect to him by

the Respondent Union.
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Meanwhile, the contract between the Respondents

expired on April 1, 1949. On June 13, 1949, the

Board issued its Decision and Direction of Elec-

tions, directing that elections be conducted among
three voting groups of the Respondent Company's

employees.6 The employees in one voting group were

to determine whether they desired to be represented

for the purposes of collective bargaining by the

Respondent Union or the IWWU. The Respondent

Union won the election in the voting group in which

it participated and was certified as the statutory

representative of such employees on July 19, 1949.

After the election, the IWWU was disbanded. Pur-

suant to a consent election agreement, the Regional

Director, on August 25, 1949, conducted a union-

shop authorization election among the employees

in the bargaining unit for which the Respondent

Union was the statutory representative. A majority

of the eligible voters authorized the Respondent

Union to negotiate a union-security agreement and

a certificate of the results of the election was issued

on September 7, 1949.

2. The alleged discrimination in September, 1949,

in respect to King, Pachorik, Marovich, and

Scheuerman

a. The testimony of Chloe Andersen

Andersen testified as follows with respect to a

meeting held in the office of Mechanical Superin-

6Westinghouse Electric Corporation, 84 NLRB
213.
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tendent John J. McAulifde on September 9, 1949:

Anderson, in 1949, was employed by the Respondent

Company as a copy typist. When McAuliffe 's sec-

retary, Louella Walter, took a vacation from Sep-

tember 2 through September 16, 1949, Andersen as-

sumed her position as secretary for McAuliife, and

during that period, occupied an "ante room office

"

adjacent to that of McAuliffe. On September 9, 1949,

McAuliffe was ill and not at work. On that after-

noon, a meeting was held in McAuliffe's office in

his absence and was attended by a group of the

Respondent Company's supervisors, including B.

H. Goodenough, manager of industrial relations

for the Respondent Company; Assistant Superin-

tendent Herbert C. Buckingham; Tool Supervisor

W. H. Harrison; Foreman Thomas P. Shields;

and possibly "one or two more supervisors," as

well as Franklin W. Gorham, assistant business

agent for the Respondent Union.

According to Andersen, the door between her

office and that of McAuliffe was left open and she

overheard the ensuing discussion among the parti-

cipants in the conference. Goodenough seemed to

be in charge of the meeting and opened it by say-

ing, "Mr. Gorham has come in to say a few words."

Thereupon Gorham said, "Now that the contract

is pretty well buttoned up, I have a list of names

of men that I want you to get rid of * * * Floyd

King, Johnnie Marovich, Clyde Scheuermann, and a

man named Pachorik. '

' In respect to King, Gorham

said, "He was the worst union member he had ever

come in contact with ; he wasn 't fit to belong to any
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union" and furthermore remonstrated, "You not

only did not discharge him, but you let him be trans-

ferred to the Maintenance Department, where he

got a raise in pay." At that point, about 5 minutes

after the beginning of the meeting, Gorham left.

The supervisors remained and discussed his re-

quests.

Goodenough said, "I don't know how you boys

feel about this, but I know that Mr. Gorham is

only worried about Mr. Gorham. That is, he has

been a pretty good boy when it came to signing this

contract and I think this is the least we can do for

him. '

'

Foreman Shields stated, "I want to see Johnnie

Marovich the first one off that list." Whereupon

one of the other supervisors reminded Shields that

"Marovich had a lot of seniority." Shields pointed

out that Marovich had recently '

' spoiled a good per-

centage of material that cost several thousands of

dollars and he knew he could get him on that, if

nothing else."

Harrison "wanted to know how they would get

Floyd King. He had a lot of seniority in his de-

partment and he didn't see how he could terminate

him." Goodenough countered, "Well, there must

be something he can't do." Harrision replied, "That

is just it, there isn't anything he can't do."

The discussion turned to Pachorik, and Bucking-

ham remarked that '

' Pachorik had about twenty-five

years' service with the company * * * I feel that

any man who has been able to stay with the com-

pany for twenty-five years must have some good
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qualities and if you don't want him, transfer him

to my department. I could use him."

Buckingham then asked, "What are we going to

do about Scheuermann" When it was pointed out

that Scheuermann was in Buckingham's depart-

ment, Buckingham said, "Well, if one goes in my
department they are all going. There won't be any

seniority to quibble about." At that point, the meet-

ing adjourned.

That evening Andersen related the occurrences of

the meeting to Scheuermann and Leslie Ollis, who

were the principal witnesses for the General Counsel

in the presentation of Scheuermann's case. An-

dersen, Scheuermann, and Ollis were personal

friends and their homes were relatively near each

other in the same small community, Redwood

Estates.

b. Testimony of the Respondents' witnesses as to

the conference in McAuliffe's office in Septem-

ber, 1949.

Industrial Relations Manager Goodenough, As-

sistant Superintendent Buckingham, Tool Super-

visor Harrison, Foreman Shields, Foreman Sheldon

Huffman, and Electrical Superintendent Kermit

Clark, who were witnesses for the Respondent Com-

pany, and Business Agent Gorham and Chief Shop

Steward Carl Schwartz, who were witnesses for the

Respondent Union, testified that they attended a

conference in McAuliffe's office on a day when

McAuliffe was not at work and that only one such

meeting in which they all participated was held.



Internatl. Assn. of Machinists, etc. 25

Several testified that the meeting was held in

September, 1949; others stated that it was in the

fall or latter part of 1949. As noted above, Ander-

sen fixed the day on which the meeting was held as

September 9, 1949. That day is a State holiday,

commemorating California's admission to the

United States. Buckingham recalled that on Sep-

tember 9, 1949, he and a foreman left the Respond-

ent Company's plant about 10:30 or 11 a.m. in order

to witness a parade in nearby San Jose, California,

and that they returned to the plant about 1 or 1 :30

p.m. According to Buckingham, he never absented

himself from the plant on those occasions when he

wTas assuming the duties of Mechanical Superin-

tendent McAuliffe. Inasmuch as McAuliffe was ill

and not at work on the day the meeting in question

was held, Buckingham reasoned that it could not

have been held on September 9, 1949, the day on

which he witnessed the parade during working

hours.

Business Agent Grorham testified that on Sep-

tember 9, 1949, he spent most of the day in his

office at San Jose, being unable to take his auto-

mobile from a parking lot because of a parade and

other celebrations which blocked the streets near his

office. He testified that he left the office only once in

the afternoon of September 9, 1949, in order to

discuss a grievance with the General Electric Com-

pany, and denied that he was at the Respondent

Company's Sunnyvale plant on that date. Accord-

ing to Gorham, the meeting in question was held on

September 6, 1949. Schwartz testified that the con-
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ference occurred on the day he returned from vaca-

tion, September 6, 1949, the day after Labor Day.

The record establishes that the meeting in ques-

tion was held during a period of production and em-

ployment curtailment on the part of the Respond-

ent Company. In March, 1949, the number of

hourly paid employees in the Respondent Com-

pany's employ reached a maximum of 1,956. By
July, 1949, the number of employees had decreased

to approximately 1,400. In December, 1949, there

were 872 employees. The reduction in force was

general in scope, affecting all departments of the

plant.

A synthesis of the mutually corroborative and

reconcilable testimony of the testimony of the eight

witnesses for the Respondents named above, in re-

spect to the September conference is as follows:

The conference was called by Buckingham to

discuss a problem arising from lack of work in the

welding department, supervised by Foreman Huff-

man. Due to the fact that parts had not arrived

from a supplier, there was insufficient work for

these welders, who at that time were on a work

week of 32 hours rather than the customary 40

hours. Various suggested solutions to the problem

were discussed: (1) Layoff of some of these welders

and their comparative seniority; (2) further re-

duction in the number of hours of the work week;

and (3) transfer of some of them to the electrical

division under Superintendent Clark and Foreman

Emil Grhiorso, who were also in attendance at the
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meeting. Assistant Business Agent Gorham and

Chief Shop Steward Schwartz7 were present during

the first portion of the conference when the problem

concerning welders was being discussed. Gorham
suggested that a staggered * work week be inaugu-

rated; that is, the full complement of welders then

in the employ of the mechanical division should

be retained but should work alternate weeks, thereby

permitting them to draw State unemployment in-

surance during the weeks they were not employed.

Gorham 's suggestion was rejected. According to

Goodenough and Huffman, the ultimate decision,

reached either at this meeting or shortly thereafter,

was to retain the welders but to reduce their work

week further until anticipated production work

materialized.

At the conclusion of the discussion in regard to

the welders, the representatives of the Respondent

Union, as well as Clark, Ghiorso, and Huffman,

left the meeting.8

Foreman Shields then brought up a problem then

confronting him, namely, the further reduction in

the number of machinists under his supervision.

A seniority list showing the length of service of

employees in the mechanical division by depart-

ments was studied. Shields stated that two em-

7Shop Steward Sohm may also have attended the

conference.

8Unlike the other witnesses for the Respondents,
Harrison's testimony indicated that Gorham did
not leave the conference at this time.
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ployees under his supervision, John Marovich and

James Ashton, produced less from the viewpoint of

quantity than did other employees still in his de-

partment and that in order to maintain efficient

operation and production schedules in his depart-

ment, he would include Ashton and Marovich in the

next layoff of employees of the department and

would retain employees with less seniority than

Ashton and Marovich possessed. Inasmuch as the

Respondent Company had been attempting to

adhere to seniority in scheduling layoffs as much
as possible, Industrial Relations Manager Good-

enough cautioned, "I think you fellows should also

bear in mind that when you go outside the seniority

provisions, you must be certain that the employee is

not capably performing his work, because in most

of these cases, you can be assured that you will re-

ceive a grievance. You must be able to justify your

decision." During the discussion, Tool Supervisor

Harrison was asked whether he might have use for

the services of Marovich and Ashton in maintenance

work, which was under Harrison's supervision. Har-

rison replied that he believed neither of them to be

capable of performing maintenance work.

Goodenough and Gorham specifically denied the

utterance of statements or demands attributed to

them by Andersen. Their denials were corroborated

in varying degrees by the testimony of Shields,

Huffman, Clark, Harrison, Buckingham, and

Schwartz. These eight witnesses for the Respondents

also denied that the names of Scheuermann and

Pachorik were mentioned during the conference.
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Shields, Huffman, King, Harrison, Clark, and Gor-

ham testified that King's name was not mentioned

in the conference, but Schwartz and Buckingham

recalled that a brief reference was made to King in

connection with transfers to the maintenance de-

partment. Buckingham specifically denied that he

stated in the conference, as testified to by Andersen,

"Well, if one goes in my department they are all

going. There won't be any seniority to quibble

about."

c. The release of Marovich

In 1941, Marovich entered the employ of the

Joshua Hendy Iron Works, the Respondent Com-

pany's predecessor, and continued to work at the

Sunnyvale plant when the Respondent Company

assumed its operation. He had been a member of

the International Association of Machinists, Lodge

68, the predecessor of the Respondent Union, and

had served as chief shop steward of Lodge 68 until

the Respondent Union assumed jurisdiction in 1945

over the employees at the Sunnyvale plant and

thereafter Marovich was a member of the Respond-

ent Union. At the time of the hearing he still re-

tained membership in good standing in the Respond-

ent Union.

In 1945, after the Respondent Union assumed

jurisdiction of the Sunnyvale plant, the Respondent

Union asked him to act as its chief shop steward,

but he refused to do so and suggested that Schwartz

assume that post. About the same time, Maro-

vich discussed the transfer of Lodge 68 to the Re-
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spondent Union with its business agent, Earl Scott,

and Scott said, according to Marovich, "I wish you

would cooperate more with us. You haven't co-

operated a darned bit since you boys have come

into the local." Marovich replied, "Scotty, I don't

see how I could cooperate. I don't like the way the

Grand Lodge dumped us without a voice or vote

into your local."

In May or June, 1947, a rival labor organization

attempted to organize the Sunnyvale plant and

Marovich distributed its membership cards. At a

meeting of the Respondent Union in 1948, Marovich

expressed an opinion that the officers of the Re-

spondent Union at that time had not been elected

in full compliance with its bylaws. Marovich testi-

fied that during the 1949 organizational campaign

of the IWWU, he read its handbills and in conver-

sations with Chief Shop Steward Schwartz, Maro-

vich frequently "kidded him along and told him

that was a lot better than what we had in our de-

partment or something to that effect." To these

sallies, Schwartz countered, "Oh, you are independ-

ent?" Marovich replied, "Well, not yet." How-

ever, he testified further that "I didn't go ahead

and make an issue of it at all or arbitrate with him

too much on that point." He admitted that nearly

all employees in the plant discussed the organiza-

tional campaign of the IWWU. Respondent Union

never expelled Marovich from membership or took

official action against him for the above incidents

and statements.

In September, 1949, Marovich worked as a ma-
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chinist in the mechanical division under the super-

vision of Foreman Shields. On September 19, 1949,

Shields told Marovich, according to the latter 's

credible testimony, "I have to let you go * * * To-

morrow will be your last day." Marovich then in-

quired, "On what ground am I being terminated?

* * * Am I being terminated under the contract we

have here for going down by seniority rights and if

it is my turn, * * * I have no objection." Shields

replied, "No, Johnnie, it isn't that. It is just the

idea * * * You are just not cutting the buck
* * * You are taking a little too much time on these

smaller machines and your time on the big machines

has been fairly good but on the smaller machines

you haven't been making the time." Marovich said,

"Well, that means that I haven't got the skill,

Tommie." Shields replied, "No * * * you are just a

little too slow."

On September 20, 1949, Marovich was "released"

from the Respondent Company's employ and be-

fore leaving the plant, he had an interview with

Employment Supervisor William Kelly.9 During

9In respect to Marovich 's "release" from the

Respondent Company's employ, Kelly gave the fol-

lowing explanation at the hearing for the three

methods followed by the Respondent Company in

terminating employment of employees, namely, lay-

off, release, and discharge:

Marovich was not discharged. Marovich was re-

leased for failure to meet production requirements.
* * * We have certain posted shop regulations for

which a man may be discharged. A person who

cannot or does not or will not meet production

requirements is released. A person who has done a
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the conversation, Kelly told Marovich that the rea-

son for the termination of his employment "wasn't

because he couldn't do the work" but " because he

wouldn't stay on his machine. He wasn't producing

the work." 10

Having learned of the release of Marovich, Chief

Shop Steward Schwartz discussed the matter with

Marovich on September 20, 1949, and suggested

that a grievance be filed by the Respondent Union

in Marovich 's behalf. Marovich concurred with

Schwartz's suggestion and Schwartz promptly filed

a grievance with Foreman Shields on September 20,

1949. Schwartz discussed the matter with Shields

for about 30 minutes on September 20, 1949, but

was unable to convince Shields that Marovich 's ter-

mination of employment should be rescinded. Later

——J»«>— i m i i i ii ii il » m H——»——

1

satisfactory job but the work runs out and it is

necessary to dispense with his services is laid off.

The first, a discharge for violation of Company
regulations, would make it very difficult for that

man to get employment again. A release would re-

strict his employment. * * * I would not re-employ
a person who has been released back on the same
job. It doesn't mean he couldn't work elsewhere if

he had the qualifications. A person who was laid off

would automatically go on an automatic seniority

list for that job or anything similar to that.

(Emphasis supplied.)

10The findings in this sentence are based upon the

credible testimony of Kelly. Upon the entire record

and from his observation of the witnesses, Maro-
vich 's version of the conversation is not credited to

the extent that it was at variance with that of Kelly.

On September 19 or 20, 1949, Ashton was also re-

leased from the Respondent Company's employ.
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the same day, the second step of the grievance pro-

cedure was carried out by appealing the matter to

the attention of Superintendent McAuliffe, who was

unswayed by the arguments for revocation of Maro-

vich's release. 11 On September 22, 1949, Business

Agent Gorham processed the third and final step of

the grievance procedure by discussing Marovich's

grievance with Industrial Relations Manager Good-

enough. The result of the discussion was that the

Respondent Company refused to countermand Maro-

vich's termination of employment. Before signing

the grievance form, Gorham told Marovich of the

discussion and Marovich told Gorham to drop the

matter. 12

Foreman Shields and Welsey Johns, leaderman

for Marovich, testified that they had compared the

amount of production achieved by Marovich with

that done by his successor on the same machine on

the second shift from May or June to September,

1949, and found that Marovich's production rate

nThe finding in this sentence is based upon the
credible testimony of McAuliffe and documentary
evidence. Schwartz could not recall whether he
processed the grievance through the second step of
the grievance procedure. Upon the entire record,

the undersigned credits McAuliffe's testimony in

this regard.

12The findings as to the processing of the griev-

ance through the third step of the grievance pro-

cedure are based principally upon the credible

testimony of Gorham. The Respondent Union un-
successfully processed a grievance in regard to

Ashton's termination of employment contempora-
neously with the grievance of Marovich.
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was low and did not meet the minimum require-

ments set by the Respondent Company's methods

study department. Their complaint related only

to the quantity of his production but not the quality

of his work. They admitted that they never for-

mally reprimanded Marovich for his low output or

warned him that his employment might be termi-

nated, although Johns testified that he told Marovich

several times, "Come on, let's get off the dime."

Kelly testified that he had had complaints that

Marovich was frequently away from his machine

during working hours and that Kelly personally

had "gone out in the shop repeatedly * * * and told

him if he doesn't stay on the machine he wasn't

going to be there," both before and after the Re-

spondent Company commenced the operation of the

Sunnyvale plant. Aside from Pachorik's testimony

that "offhand I would say that [Marovich] was

doing a good job," their testimony in this regard

was uncontraverted. The testimony of Shields,

Johns, and Kelly is credited.

At the time of the hearing, Marovich was still a

member in good standing of the Respondent Union.

In April, 1950, Assistant Business Agent Gorham

telephoned Marovich to inquire whether the latter

wished employment. Marovich indicated that he did

and Gorham referred him to a position with the

San Jose Foundry. Marovich said that he would

accept the job but upon reconsideration changed his

mind and telephoned Gorham that he would decline

the job. Records of the Respondent Union reveal

that on June 7, and 8, 1950, the Respondent Union
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attempted unsuccessfully to reach Marovich by tele-

phone to refer him to job openings. In July, 1950,

when Marovich came to the offices of the Respond-

ent Union to pay his dues, Gorham inquired

whether he desired employment and Marovich told

him that he would be ready to take a position as

machinist about September.

d. Testimony in respect to Pachorik

Pachorik entered the employ of the Respondent

Company's predecessor in 1946 and continued in

the Sunnyvale plant as a machinist after the Re-

spondent Company assumed its operation. 13

The only evidence in the record in respect to

any possible animus which the Respondent Union

might bear Pachorik, is the following undenied

testimony of Pachorik: Prior to the representation

election and during the campaign period, Pachorik

told Chief Shop Steward Schwartz that Pachorik

intended to vote for the IWWU in the election. The

day after the election, Schwartz met Pachorik and

said, "One of the 68." Pachorik replied, "Well,

you fellows won the election. Why harp on it?"

Schwartz countered, "Well, anyone that would vote

for 68 is a Red." According to Pachorik, 68 votes

were cast for the IWWU in the election and

Schwartz was referring to that fact in the conversa-

tion. Schwartz was not questioned in regard to this

conversation, but he denied that in discussions with

Gorham in regard to the leaders of the IWWU,

13Prior to 1946, Pachorik had worked at a Phila-
delphia plant of the Respondent Company.
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the names of Pachorik, or Marovich were men-

tioned.

In the fall of 1949, sometime after the release of

Marovich from the Respondent Company's employ,

Foreman Shields informed Pachorik that his name
appeared upon a list of employees to be laid off

and suggested that Pachorik talk with Buckingham

about obtaining a job in the latter 's division.

Pachorik consulted with Buckingham later in the

day and Buckingham promised that he would find

a position for Pachorik if necessary. 14

A few days later, Pachorik went to William H.

Kelly, employment supervisor, to inquire about the

matter and told him that Pachorik had been in-

14The findings in this paragraph are based prin-
cipally upon the testimony of Pachorik. In large
measure, the testimony of Foreman Shields was
corroborative of that of Pachorik, except that
Shields did not recall informing Pachorik that his

name was on a tentative layoff list. Shields testified

that Pachorik was an especially skilled employee
whom the Respondent Company desired to retain

in its employ and when work which Pachorik had
been performing became slack in late 1949, Shields

asked Buckingham if the latter might have a posi-

tion in his division for Pachorik, so that the

Respondent Company could retain Pachorik in

its employ. Buckingham asked Shields to send
Pachorik to talk with him and Shields relayed

Buckingham's request to Pachorik. According to

Buckingham, on several occasions, Pachorik sought
to obtain a transfer to Buckingham's section but
Buckingham did not promise to assent to a trans-

fer. Upon the entire record, the undersigned credits

the testimony of Pachorik and does not credit

Shields or Buckingham to the extent that their

testimony was at variance with that of Pachorik.
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formed that his name was on a layoff list. Kelly-

informed Pachorik that when the list of prospective

layoffs had been discussed by the Respondent Com-

pany's supervisors, it was decided that Pachorik

should be retained in the Respondent Company's

employ because of Pachorik 's special abilities as a

machinist but that Kelly would inquire further

about the matter. Kelly then went to Industrial

Relations Manager Goodenough and told him of his

conversation with Pachorik. Goodenough confirmed

Kelly's recollection of the decision of the Respond-

ent Company to retain Pachorik in its employ and

told him to inform Pachorik that he would not be

laid off. McGilvray, who was with Goodenough at

the time, affirmed the decision. Kelly reported the

conversation to Pachorik. 15

The record discloses that Pachorik was never laid

off during the period of drastic reduction in force,

that he was retained in the Respondent Company's

15The findings in this paragraph are based upon
the testimony of Kelly, who impressed the under-
signed as an especially reliable witness. Pachorik 's

version of his colloquy with Kelly varied in certain

details from that of Kelly. The principal variance

was that Pachorik testified that Kelly informed
Pachorik after consulting with McGilvray that the

latter said, "That boy will stay if he is the last

man in the shop, and if necessary, if you have to

change the whole damned contract." Kelly spe-

cifically denied making this statement attributed to

him by Pachorik. Upon the entire record and his

impression of the witnesses, the undersigned credits

Kelly's version of his conversation with Pachorik
and does not credit Pachorik to the extent that his

testimony was at variance with that of Kelly.
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employ despite that fact that he possessed less sen-

iority than other employees in his department who

were laid off, and that the reason for his retention

was that he was an especially skilled machinist.

e. Testimony in respect to King

King worked for the Respondent Company's

predecessor at the Sunnyvale plant from late 1941

until June, 1944, reentered its employ on April 25,

1946, and continued to work for the Respondent

Company after it took over the Sunnyvale plant.

The record contains little evidence indicating

animus on the part of the Respondent Union in

regard to King. King was a member of the execu-

tive board of the Respondent Union for the year

1948 and testified that on five or six occasions in

executive board meetings he voiced opposition to

positions taken by Assistant Business Agent Gor-

ham. King admitted, however, that he was some-

times in agreement with Gorham 's policies. In May,

1948, a question in regard to the interpretation of

the vacation provisions of the t^ien current contract

was brought in issue by King, who, believing him-

self entitled to a longer vacation than that approved

by the Respondent Company, asked Chief Shop

Steward Schwartz to file a grievance in King's be-

half. Schwartz refused to do so. Later, King dis-

cussed the matter with Gorham, who could not

agree to King's interpretation of the vacation pro-

visions. At Gorham 's request, Goodenough discussed

the matter with King a few days later and affirmed

the interpretation of Gorham to the contract. King
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testified that he, Marovich, and others criticized the

administration of the Respondent Union at meet-

ings; the only specific instance that he recalled ap-

parently was that described by Marovich and set

forth above. King admitted that members frequently

voiced criticism of the administration of the Re-

spondent Union, its policies and procedures, both

at meetings and at work.

Early in September, 1949, King was transferred

from the mechanical section to the maintenance de-

partment. Within a week thereafter, Gorham told

Goodenough, according to the latter 's credible testi-

mony, that "he didn't favor that move because Mr.

King had been retained outside of seniority * * * and

that this move put him into a department where his

seniority might protect him; and that he felt that

was unfair to the other employees with greater sen-

iority." Goodenough suggested that before Gorham
officially protested the transfer of King, Gorham

should discuss the matter with the superintendent

of the mechanical section. No grievance was ever

filed by the Respondent Union in regard to King's

transfer. Gorham testified that the only discussion

in regard to King was "in connection with general

layoffs, on the question of relative seniority, and

things of that kind."

f. Conclusions as to credibility

Considering the record in its entirety, the under-

signed is impelled to conclude that the testimony
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of Andersen is not entitled to credence for the fol-

lowing reasons:

1. The circumstances whereby Andersen al-

legedly overheard the conversation between the Re-

spondent Company's supervisors and the Respond-

ent Union's representatives are, in the under-

signed's opinion, implausible. That is, it seems

highly unlikely that a conference held for the purpose

of the Respondent Union's voicing its demands for

the termination of the employment of four em-

ployees, who allegedly were critical of or opposed

to it, at a time when no collective bargaining con-

tract between the Respondents was in existence,

would have been conducted in an office with a door

open into the adjoining office of McAuliffe's secre-

tary. Inasmuch as Andersen was not McAulinVs

regular secretary but was merely substituting in her

stead in her absence, it is even more unlikely that

a conference of such a nature would be held in a

manner to enable a temporary secretary to overhear

the remarks. On the other hand, the testimony of

the witnesses for the Respondents with respect to

the only meeting they all attended in McAulinVs

office in his absence during the latter half of 1949

is manifestly plausible. During the period the Re-

spondents were negotiating for a new contract, cer-

tain provisions of the expired contract were still

given effect, particularly seniority provisions,16 and

16The expired contract contained the following
provisions in respect to seniority and reductions in

force

:

In laying off employees consideration will be
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during the latter half of 1949, when the Respond-

ent Company was retrenching its operations and

personnel, the Respondents met frequently to dis-

cuss pending layoffs before they were actually ef-

fectuated. The purpose of the conference according

to the Respondents ' witnesses, arose from the pros-

pect of a necessity for further reduction in the num-

ber of welders. The presence of the supervisors

from various departments of the Respondent Com-

pany's plant in attendance at the meeting was neces-

sary to discuss the problem and the various alterna-

tive solutions thereto. Upon the conclusion of the

discussion in regard to the welders, the Respondent

Union's representatives and certain supervisors left

the meeting. Among those who remained, the dis-

cussion turned to a problem raised by Foreman
Shields in respect to an additional reduction in

force in his department. The version given by the

Respondents' witnesses of the conference in ques-

tion is manifestly plausible and logical.

given to length of service as well as to qualifica-

tions for available work. In calling back employees
on leave who were laid off for lack of work, the
Employer shall give consideration to their quali-
fications for open jobs and their length of employ-
ment with the Employer. The Employer shall agree
to cooperate in every way possible to retain the
regular working force. When business conditions
necessitate retrenchment in operations every effort

will be made to distribute work in lieu of a reduc-
tion of the working force. When a layoff is neces-
sary because of lack of work, twenty-four (24)
hours' notice shall be given the employee of such
layoff whenever practicable.
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2. Andersen set the date of the conference as

occurring on September 9, 1949, a State holiday.

The testimony of Buckingham and Gorham with

respect to their activities that day is most persua-

sive and indicates that the conference could not

have been held on that day. Gorham testified that

it occurred on September 6, the day after Labor

Day. Schwartz recalled that the meeting was held

on the day he returned from his vacation, Septem-

ber 6. The testimony of Buckingham, Gorham, and

Schwartz in this regard is convincing and is cred-

ited.

3. In her testimony, Andersen attributed to Gor-

ham a statement "now that the contract is pretty

well buttoned up," indicating that agreement had

been reached by the Respondents on most of the

important provisions of the contract prior to the

conference in question. Later she testified that in

the same meeting Goodenough said that Gorham

"has been a pretty good boy when it came to sign-

ing this contract." Insofar as the statement at-

tributed to Goodenough signified that the contract

between the Respondents had been signed, Ander-

sen's testimony has no basis in fact, for the Re-

spondents at this time were in the process of nego-

tiating the contract and did not execute it until

October 10, 1949. Furthermore, the credible testi-

mony of Goodenough and Gorham establishes that

on September 6, 1949, the contract was by no means

"buttoned up" for the parties had not yet reached
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agreement on several important provisions.17 Thus,

the weight of the credible evidence refutes the tes-

timony of Andersen in regard to the status of the

contract then in the process of negotiation.

4. According to Andersen, Assistant Business

Agent Gorham requested the Respondent Company

"to get rid of" Marovich. Yet, the uncontroverted

credible testimony establishes that immediately after

Marovich 's employment was terminated by the Re-

spondent Company, Shop Steward Schwartz sug-

gested that a grievance be filed by the Respondent

Union in Marovich 's behalf and the grievance was

filed and processed by the Respondent Union. Fur-

thermore, the Respondent Union thereafter referred

Marovich to employment and attempted to reach

him on another occasion to refer him to employ-

ment. Still later, Gorham inquired when Marovich

would be available for employment. If Andersen's

testimony is credited and it is found that the Re-

spondent Union demanded that Marovich be re-

17The undersigned has considered the arguments
of the General Counsel in regard to this issue but
cannot agree that notes of the Respondent Com-
pany covering a bargaining conference held on
September 19, 1949, corroborates Andersen's testi-

mony that agreement had been reached on several
important items. In the undersigned's opinion, the
documents in question support the testimony of
Goodenough and Gorham that agreement had not
been reached. In addition, it is noteworthy that
the terms and provisions of the new contract were
substantially different from those of the expired
agreement and negotiations for the new contract
continued regularly for approximately 2 months.
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leased from the Respondent Company's employ and

then immediately thereafter processed a grievance

protesting such release and still later on several

occasions sought to obtain employment for him,

the Respondent Union was following an incredibly

duplicitous course of action in respect to Marovich.

The undersigned cannot reconcile Andersen's testi-

mony in regard to Marovich with the Respondent

Union's subsequent efforts in Marovich 's behalf and

cannot believe that the latter efforts were a Machi-

avellian subterfuge to conceal its illegal request for

the termination of Marovich 's employment. The un-

dersigned concludes that the Respondent Union's

efforts in the cause of Marovich subsequent to his

release effectively belie the testimony of Andersen

in respect to the Respondent Union's demand for

the termination of his employment.18

18The General Counsel contends that certain

aspects of the testimony in regard to the release of
Marovich lends credence to Andersen's testimony.

Admittedly, Marovich 's immediate supervisors gave
him no timely warning that his employment might
be terminated due to the lack of quantity of his

production and there is some conflict among the

testimony of the Respondent Company's witnesses

as to whether he was laid off because of lack of

work or released because of inability to meet pro-

duction standards. Although these matters may
give rise to some doubt as to the reasonableness of

the action taken by the Respondent Company, the

undersigned cannot agree with the General Coun-
sel's contentions that they buttress Andersen's
testimony. The conflict in the testimony as to

Marovich 's discharge is more apparent than real;

actually, the testimony of the Respondent Com-
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5. In addition, the record contains little pro-

bative evidence to sustain the complaint's allegation

that the motivation for the Respondent Union's al-

leged illegal requests for the discharge of King,

Pachorik, or Marovich arose from their expression

of preference for the IWWU or criticism of the

Respondent Union. The lack of evidence of such

motivation gives reason to suspect the credibility of

Andersen's testimony that the Respondent Union

requested their discharge. None of these three was

active in the IWWU. Although King and Marovich

pany's witnesses is mutually reconcilable. As stated
by McAuliffe in regard to the reasons for the
release of Marovich and Ashton, "They were pri-

marily terminated for their inability to meet pro-
duction requirements. It was during a period,

however, when work was very slow." It will be
recalled also that, as stated above, Goodenough
warned Shields, when the latter proposed to include
Marovich and Ashton in the next reduction in force,

"I think you fellows should also bear in mind that
when you go outside the seniority provisions, you
must be certain that the employee is not capably
performing his work, because in most of these

cases, you can be assured that you will receive a
grievance. You must be able to justify your de-

cision." In view of these factors, as well as the

obvious fact that not all witnesses were so precise

in their testimony as Employment Supervisor Kelly
in following the close distinctions between "layoff,"

"release," and "discharge," as these terms were
administered by the personnel department, the un-
dersigned is of the opinion that these aspects of the

testimony of the Respondent Company's witnesses

afford no support to Andersen's testimony, which,
in any event, is effectively controverted by the

efforts of the Respondent Union on Marovich 's

behalf subsequent to his release.
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testified that they had voiced criticisms of the ad-

ministration of the Respondent Union in meetings

and on occasion disagreed with its officers, the rec-

ord shows that they were not alone in expressing

such criticisms, which, at most, appear to be cus-

tomary conduct resulting from the application of

democratic principles in any organization. King's

disagreement with Gorham as to the interpretation

of the vacation clause in the contract in effect dur-

ing 1948 is insufficient, in the undersigned's opinion,

to support an inference that such disagreement gave

the Respondent Union reason to desire, a year later,

the termination of King's employment with the Re-

spondent Company. Although Marovich jested with

Schwartz in regard to the IVVWU, Pachorik told

Schwartz that the former intended to vote for the

IWWU in the election, and after the election

Schwartz accused Pachorik of being a supporter of

the IWWU, it is significant that in none of these

conversations did Schwartz express any threat of

retaliation by the Respondent Union. Furthermore,

none of the three was expelled from membership

or subjected to any official criticism or sanction by

the Respondent Union for their alleged criticism

of it or preference for the IWWU. Indeed, as

pointed out above, the Respondent Union rushed to

the aid of Marovich upon his release from the Re-

spondent Company's employ and processed a griev-

ance in his behalf. In addition, it later referred him

to job openings. The undersigned concludes that the

complaint's allegations in respect to the Respondent
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Union's motivation for its alleged attempt to cause

the Respondent Company to discharge King, Pa-

chorik, and Marovich has not been sustained by a

preponderance of the credible evidence and that this

factor negates the credibility of Andersen's testi-

mony in regard to the demands of the Respondent

Union at the conference on September 6, 1949.

6. Another consideration is the fact, previously

noted, that in view of her friendship with Scheuer-

mann and Ollis, and the fact that the latter two

had shortly before the hearing assisted in the build-

ing of a car port for Andersen, it cannot be said

that Andersen was a completely disinterested wit-

ness. In addition, although Andersen testified that

she related to Scheuermann and Ollis the occur-

rences at the conference in question the same eve-

ning it occurred and thereafter discussed it with

them, it is indeed curious that Andersen's knowl-

edge of the conference was not brought to the at-

tention of the General Counsel until the day on

which she was called as a witness, despite the fact

that an investigation by a field examiner of the

Board had been conducted in respect to the original

charge relating to the termination of Scheuermann's

employment.19 This circumstance, considered in con-

junction with the fact that in her usual work as a

copy typist she assisted McAuliffe's regular secre-

tary in the typing of termination papers, layoff

19This observation is by no means intended to cast
aspersion on the General Counsel or to infer that
he was a party to any fabrication of testimony or
collusive action.
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lists, and seniority lists during the period the Re-

spondent Company was curtailing production and

personnel, might serve as the basis for an inference

that with the use of the knowledge gained in her

work, her account of the conference in question was

a fictitious elaboration on an actual conference held

on September 6, 1949. However, for the purpose of

this Report, it is unnecessary to determine whether

her account was actually fictitious or merely inac-

curate. For the foregoing reasons and upon the en-

tire record, the undersigned concludes that Ander-

sen's testimony is not entitled to credence.20 The

testimony of the Respondents' witnesses, as previ-

ously summarized, is credited.21

20In reaching this conclusion as to Andersen's
credibility, the undersigned has considered the facts

in relation to Scheuermann's discharge, as herein-

after set forth. Conversely, in weighing Scheuer-
mann's testimony, the undersigned has considered
the friendship among Scheuermann, Ollis, and
Andersen, as well as the circumstances set forth

in this paragraph of the text.

21In reaching these conclusions as to the credi-

bility of the witnesses, the undersigned has care-

fully considered the testimony of all witnesses and
noted that there is some conflict in the testimony

of the Respondents' witnesses as to the conference

in question and as to other events. In the interest

of brevity, a detailed summary of the testimony of

each of the Respondents' witnesses has not been

set forth. The undersigned is unable to agree with

the General Counsel's contentions that the conflicts

in the testimony of the Respondents' witnesses

negate their credibility or buttress the testimony of

Andersen. Their testimony on the chief issues
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g. Conclusions as to the complaint's allegations of

unfair labor practices on the part of the Re-

spondent Union in September, 194-9.

Having found that Andersen's testimony is not

entitled to credence, the undersigned concludes and

finds that in September, 1949, the Respondent Union

did not attempt to cause the Respondent Company

to discharge King, Pachorik, or Scheuermann and

did not cause the Respondent Company to discharge

Marovich because they had expressed a preference

for the IWWU or criticized the Respondent Union

and that accordingly the Respondent Union did not

engage, in September, 1949, in violations of Section

8 (b) (1) (A) or 8 (b) (2) of the Act, as alleged

in the complaint.

h. Conclusions as to the complaint's allegations of

unfair labor practices on the part of the Re-

spondent Company in regard to Marovich.

Having found that the Respondent Union did not

request the Respondent Company to terminate the

employment of Marovich and did not engage in any

unfair labor practice with respect to Marovich, the

" mm * '
'
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raised by the conference is mutually reconcilable
and in the undersigned's opinion the conflicts in
their testimony are relatively minor and are of the
type that is to be expected when some eight wit-
nesses relate their independent recollection of the
occurrences at a conference and other events occur-
ring more than a year prior to the time they gave
their testimony. Indeed, in the opinion of the
undersigned, such variance among their testimony
lends substantially more credence to their version
of the conference and other events than would their

complete agreement on every detail.
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undersigned concludes that the evidence does not

sustain the complaint 's allegations that "onor about

September 20, 1949, [the Respondent Company] dis-

charged John Marovich pursuant to the request of

the Union" in violation of Section 8 (a) (1) and

(3) of the Act.

B. The discharge of Scheuermann

1. Scheuermann's employment history; his expul-

sion from membership in the Respondent Union.

Scheuermann entered the employ of the Respond-

ent Company's predecessor in June, 1941, and con-

tinued to work at the Sunnyvale plant after the

Respondent Company assumed its operation. In

1941, he joined the Respondent Union's predecessor

and was a member of the Respondent Union after

it assumed jurisdiction in the Sunnyvale plant.

As mentioned above, shortly before the expiration

of the Respondents' closed-shop contract on April

1, 1949, Scheuermann was one of the organizers of

the IWWU and became its president, and was ac-

tive in its organizational campaign.

On March 4, 1949, the Respondent Union notified

Scheuermann that it had been charged that Scheuer-

mann had violated the following provision of its

constitution

:

Any member or members of any local lodge

who attempt to inaugurate or encourage seces-

sion from the Grand Lodge or any local lodge,

or who advocate, encourage, or attempt to in-

augurate any dual labor movement, or who vio-

late the provisions of the Constitution of the
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Grand Lodge, or the constitution for local

lodges, shall, upon conviction thereof, be deemed

guilty of conduct unbecoming a member and

subject to fine or expulsion, or both.

On the same date, the Respondent Union notified

Scheuermann that its trial committee would con-

sider the charges against Scheuermann on March

8, 1949, and requested that he be present. At a meet-

ing of the membership of the Respondent Union,

apparently held about March 16, 1949, a report of

the trial committee was submitted and the member-

ship by secret ballot voted to expel Scheuermann

from membership and fine him $500. By letter dated

March 22, 1949, the Respondent Union notified

Scheuermann of the action taken by it in this re-

gard.

On March 25, 1949, Scheuermann's attorney sent

the Respondent Company the following letter, ad-

dressed to Goodenough's attention:

This is to advise you that on or about March

23, 1949, three of your employees, Clyde Scheu-

ermann, Thomas H. Mullen and Les Ollis were

notified by Local No. 504 International Asso-

ciation of Machinists that they have been found

guilty of "dual unionism" on account of their

activities in the formation of the International

Westinghouse Workers Union, a labor organ-

ization.

We have reason to anticipate that demand
may be presented to you for discharge or other
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disciplinary action against these employees,

either under the closed shop contract of the

union or on some other pretext.

You are, of course, well aware of the Na-

tional Labor Relations Board's rule, since con-

firmed by the courts, that activity in behalf of

a rival union is privileged when it occurs at a

time which is appropriate for the determination

by the Board of the question of representation.

This doctrine is popularly referred to as the

Rutland Court doctrine. Under the circum-

stances, we are confident that you are fully

aware that the discharge of the aforementioned

employees, either now or at some future time,

because of their union activities would consti-

tute an unfair labor practice.

This letter, which is supplementary to previ-

ous notifications along the same line, is merely

for the purpose of dispelling any possible ques-

tion which may have occurred to you concern-

ing the rights and status of the employees con-

cerned.

On April 1, 1949, the Respondents' collective bar-

gaining, agreement, containing closed-shop provi-

sions, terminated.

On May 12, 1949, the Respondent Union sent

Scheuermann the following letter

:

Please be advised that we have been informed

by General Secretary Treasurer Eric Peterson

that the $500.00 fine imposed against you by

Lodge 504 has been approved by the Executive
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Council and that the Grand Lodge records have
been indicated to show that you have been fined
the sum of $500.00 and expelled from member-
ship.

2. Attempts by Ollis to pay dues in spring and
summer, 1949; Scheuermann's payment and re-
mission of dues.

Ollis testified that in March, 1949, after his ex-
pulsion from membership in the Respondent Union
but before the termination of the Respondent's con-
tract on April 1, 1949, he offered to pay to Steward
Elmer Smiley 2 months' dues in the Respondent
Union thru March 31, 1949, the expiration date of
the contract. According to Ollis, the following col-
loquy ensued

:

* * he told me I would be a damned fool to pay
them because I had been expelled. I told him,
regardless, that they had the contract, then, I
wanted to pay dues as long as they had the con-
tract, so he gave me a receipt for the money
and said I was still being foolish, but he took
them. That was the last time he took dues from
me.

Ollis further testified that on three or four other
occasions in the spring and summer of 1949, he
offered to pay dues in the Respondent Union to
Smiley but Smiley refused to accept them. Accord-
ing to Ollis, on one of these occasions he offered to
pay initiation fees.

Smiley, on the other hand, insisted that on only
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one occasion did Ollis offer to pay dues. This inci-

dent occurred about a month after Ollis was ex-

pelled from membership in the Respondent Union

and fined. When Ollis offered the dues, Smiley, ac-

cording to his testimony, told Ollis, " There is no

use me taking any of your dues. They will send it

back." Smiley testified, in addition, that the reason

he refused Ollis' offer of dues was Smiley 's belief

that "the bylaws of our Union says that no member

don't have to pay dues—if you are not a member

you don't have to pay dues, so why should I col-

lect dues if they are not a member?" Smiley denied

that Ollis at any other time offered to pay or talked

about paying dues.

Ollis did not impress the undersigned as a reli-

able witness. As the record shows, he was belliger-

ent and evasive (particularly as to the tender of

dues in the spring and summer following the March

incident), and, in the opinion of the undersigned,

purposely slanted his testimony in an effort to bol-

ster Scheuermann's case. As between Ollis and

Smiley, the latter impressed the undersigned as the

more credible witness. In view of these considera-

tions, as well as the fact found below that Smiley

refused an offer of dues by Scheuermann in March,

1949, the undersigned does not credit Ollis' testi-

mony as to his payment of dues in March, 1949, or

his offer of dues and initiation fees on three or four

occasions later in the spring and summer of 1949.

Scheuermann testified that in late March he

offered to pay to Steward Smiley 1 month's dues

but that Smiley refused to accept them, saying, "I
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can't take dues from you. I have been told not to."

Smiley was not questioned specifically with regard

to this incident. However, Gorham testified that he

never instructed any shop steward not to accept

dues from Scheuermann. In view of the fact that

records of the Respondent Union show that Scheu-

ermann customarily paid his dues to Smiley, as well

as Smiley 's credited testimony set forth above in

relation to the incident with Ollis, the undersigned

finds that in March, 1949, Scheuermann offered to

pay dues to Smiley but Smiley refused to accept

them.

A little later, Scheuermann offered to pay the

dues to Steward Louis Nunez, who accepted them

and remitted them to the Union. It appears from a

letter, set forth below, that thereafter Scheuermann

submitted to the Respondent Union's office two ad-

ditional payments for monthly dues. Records of the

Respondent Union show that in March, 1949, Scheu-

ermann paid his dues to Nunez for the month of

January and in May he paid his dues, through the

Respondent Union's office, for the month of Febru-

ary.

On June 3, 1949, the Respondent Union wrote

Scheuermann the following letter and returned his

last three payments of dues:

Enclosed you will find your money order for

$2.00 which was recently sent to Local 504. Also

a money order for $4.00, $2.00 of which was

sent in the last of March and $2.00 the first of

May.
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As you know, in accordance with the Consti-

tution, the members of Lodge 504 voted to ex-

pel you on March 16, 1949. The General Secre-

tary Treasurer of the International Associa-

tion of Machinists advised Lodge 504 in a letter

dated April 28, 1949, that the Executive Coun-

cil of the International Association of Machin-

ists had concurred with the action of Lodge 504

in expelling you and fining you the sum of

$500.00 for violation of the Constitution of the

International Association of Machinists. You
are, therefore, not a member of the Interna-

tional Association of Machinists and we cannot

accept dues from you.

3. The elections; execution of

the Respondents' contract

Pursuant to the Board's Decision and Direction

of Elections, elections in three voting groups were

conducted among the Respondent Company's em-

ployees on July 7, 1949, the IWWU being on the

ballot in each of the voting groups. The Respondent

LTnion won the election in its voting group and was

certified by the Board on July 19, 1949. Within a

short time after the election, the IWWU disbanded.

In August, 1949, the Respondents commenced nego-

tiations for a new collective bargaining contract. On
August 25, 1949, a union-shop authorization election

was conducted under the direction of the Regional

Director among the employees in the bargaining

unit for which the Respondent Union was the statu-

tory representative. A certification of the results of
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the election showing that a majority of the eligible

voters had voted to authorize a union-security agree-

ment was issued on September 7, 1949. Negotiations

for a contract continued between the Respondents,

culminating in agreement among the negotiators as

to the terms thereof in late September, 1949, subject

to ratification by the membership of the Respondent

Union. On October 9, 1949, a Sunday, a special

membership meeting, widely publicized by notices to

members and notices posted on bulletin boards in

the plant, was held to consider the terms of the

proposed contract. The membership voted to ratify

the contract and on October 10, 1949, the Respond-

ents formally executed it.

The agreement contained the following provision

in respect to union security:

All employees in the bargaining unit de-

scribed in Section I shall, on and after the

thirtieth day following the beginning of their

employment, or October 10, 1949, whichever is

the later, become and remain members of the

Union, as a condition of their employment, dur-

ing the life of this Agreement, and the Union

shall notify the Company promptly in writing

of the failure of any such employee to become

or remain a member of the Union; provided,

however, that the Union shall not request the

Company to discriminate against any employee

for non-membership in the Union if such mem-
bership is not available to the employee on the

same terms and conditions generally applicable

to other members, or if membership is denied
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or terminated for reasons other than the failure

of the employee to tender the periodic dues or

initiation fees uniformly rquired by the Union

as a condition of acquiring or maintaining

membership.

Although copies of the contract were not posted,

copies were given immediately to all supervisors

of the Respondent Company and to all stewards of

the Respondent Union.

Scheuermann, as well as Ollis, denied that they

were aware of the union-shop provisions of the con-

tract. Upon the entire record, the undersigned is

unable to credit their testimony in this regard. Ad-

mittedly, Scheuermann was aware of the contract

negotiations between the Respondents, of the con-

duct of the union-shop authorization election, and

of the certification of the Respondent Union as a

result thereof. Indeed, he testified that although he

did not participate in the union-shop authorization

election, he would have voted for a union shop,

realizing that if provisions therefor were included

in a contract, he would be required to be a member

of the Respondent Union. He also testified that

throughout the 8 years he was employed at the

Sunnyvale plant, the Respondent Union or its pre-

decessor held closed-shop contracts until the expira-

tion of the last contract on April 1, 1949.

About a week after the union-shop authorization

election, Leaderman Emil Tonascia asked Scheuer-

mann, "Now that the * * * shop has won the union

election, what effect will that have upon you?' 7
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Scheuermann replied, according to Tonascia's cred-

ible testimony, "None whatever. The Taft-Hartley

law protects me."22

The record also discloses that the special meeting

of the Eespondent Union held on October 9, 1949,

to ratify the proposed contract was widely pub-

licized by posted notices at the plant and was dis-

cussed at work by employees. Scheuermann ad-

mitted that he knew that the special meeting of the

Respondent Union was being held on October 9 and

that he was aware of the purpose of the meeting.

In addition, after the execution of the contract and

about 2 weeks prior to Scheuermann's discharge,

Shop Steward Nunez and Scheuermann discussed

various terms of the contract, including its senior-

ity, job classification, dues checkoff, and union-se-

curity provisions.23 In view of these considerations,

as well as the fact that inherent in Scheuermann's

22Scheuermann did not specifically deny the testi-

mony of Tonascia, although Scheuermann denied
generally that he had any conversations with
Tonascia or other employees in regard to the union-
security provisions of the contract. Upon the entire
record and his observation of the witnesses, the
undersigned credits Tonascia's testimony and finds

Scheuermann's general denial unentitled to cre-

dence.

^This finding is based upon the credible testi-

mony of Nunez. Scheuermann did not specifically

deny the testimony of Nunez. Scheuermann denied
generally that he talked with any employees in
regard to the union-security provisions of the con-
tract. For the reasons heretofore stated, Scheuer-
mann 's general denial is not credited.
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and Ollis' testimony in respect to an attempt by

Ollis to pay dues to Steward Smiley in October,

1949, discussed below, is the knowledge on their

part of the union-security provisions of the con-

tract, the undersigned does not credit their denials

that they had no knowledge of the union-security

provisions but finds upon the entire record that they

were aware of such provisions.

4. Allis' attempt to pay dues in October, 1949

Ollis testified that "in the last week or so" before

his employment with the Respondent Company was

terminated on October 17, 1949, employees in con-

versations frequently referred to him as a "free

rider," and that on one occasion in a discussion

with other employees in the locker room between

October 10 and 17, 1949, when they called him a

"free rider" in the presence of Scheuermann,

Steward Smiley, and employees Henry Groth and

Malcolm Nelson, the following occurred

:

I offered to pay dues to Smiley at that time

and I offered, I believe I phrased it that we

were willing to pay dues at any time, or possi-

bly I said I am willing to pay dues, but I recall

very definitely Smiley saying, as he had said

before, "You know, we don't want any dues

from you guys." * * *

Scheuermann's version of the incident in the

locker room was as follows

:

There was an incident of kidding about "free

riders." It perturbed Ollis and he said, "How
about it, Smiley? How about taking some dues
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now?" Smiley said, You know I can't take dues

from you guys. There was some more bantering

and that was the end of it.

Nelson corroborated the testimony of Ollis and

Scheuermann in that he recalled the incident hav-

ing occurred when Ollis offered to pay dues but

Smiley refused to accept them; however, he could

not recall the conversation of the participants.

Smiley specifically denied that Ollis ever offered

to pay dues in the locker room, and Groth testified

that he could remember no such incident, although

the latter recalled that Scheuermann and Ollis were

jestingly referred to as "free riders."

Nelson and Groth were more nearly disinterested

witnesses than the others testifying to this incident.

From his observation of the witnesses, the under-

signed finds, upon the testimony of Nelson, Scheu-

ermann, and Ollis that between October 10 and 17,

1949, in a bantering conversation in the locker room

and after being called a "free rider," Ollis offered

in Scheuermann's presence, to pay dues to Smiley,

but Smiley refused to accept them. Smiley 's denial

is not credited.

In connection with collection of dues, it might be

noted that at the time in question stewards, as a

convenience to members, took dues when offered and

remitted them to the Respondent Union's office. It

appears that applications for membership and pay-

ments of initiation fees were customarily handled

by the Respondent Union's office and not by the

stewards.
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5. The discharge of Scheuermann

On November 11, 1949, Gorham submitted the

following letter to Goodenough at the beginning of

a conference on a grievance:

We are requesting Westinghouse Electric

Corporation, Sunnyvale plant, to terminate the

employment of Louis G. Gennai, Cleveland A.

Norris and Clyde W. Scheuermann for failure

to comply with Section 2 of the Agreement be-

tween Westinghouse Electric Corporation, Sun-

nyvale plant, and District Lodge N©. 93, Inter-

national Association of Machinists.24

Goodenough asked Gorham whether the individ-

uals named in the letter "had been given the same

opportunity to join the union as all other individ-

uals under the jurisdiction of the I.A.M.," whether

the request for the termination of employment of

the three employees was in compliance with the

union-security provisions of the Respondents' con-

tract, and whether Gorham believed that the request

for the terminations of employment was in com-

pliance with the Act. Gorham replied in the affirm-

ative to each of these questions. Goodenough then

requested that Gorham submit a statement in writ-

ing that the three employees whose discharge was

requested had been given the same opportunity as

24The Respondent Union, later on November 11,

1949, deleted Gennai 's name from the letter when
it was discovered that he had made arrangements
to pay his initiation fees to a steward but had been
unable to do so because of the steward's illness.
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other employees to join the Respondent Union.25

When Scheuermann reported to work on the sec-

ond shift on the afternoon of November 11, 1949, he

was sent to Superintendent McAuliffe. The latter

read him the Respondent Union 's request for his

discharge, set forth above, and then gave it to

Scheuermann to read. McAuliffe read the union-

security provisions of the contract to Scheuermann

and gave him the contract to read. Scheuermann

protested, "Yes, but I don't think this applies to

me * * * because I feel mine is a special case." In

addition, Scheuermann stated that he believed him-

self unable to comply with the union-security pro-

visions of the contract because "You know of the

election and the fact that I was fined and expelled. '

'

According to Scheuermann, McAuliffe stated that

he had discussed the matter with Goodenough and

"was of the opinion that it just wasn't quite right."

Nevertheless, Goodenough assured McAuliffe that he

had asked Gorham "the three necessary questions

and as far as he was concerned, why, they were

going to abide by the agreement." McAuliffe then

25The findings in this paragraph are based prin-
cipally upon the credible testimony of Goodenough.
In compliance with Goodenough 's request, Gorham
submitted the following letter dated November 15,

1949:
In answer to your question regarding my letter

to you of November 11, 1949, please be advised that
all of those listed in this letter for termination were
given the same opportunity to become members of
our organization as anyone else working in your
plant at Sunnyvale.
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said, "I don't think they can make it stick, do

you*?" Scheuermann concurred, and asked "Well,

what do you expect me to do?" McAuliffe replied,

"Well, they have asked me to terminate you and

we are going to go through with it," and gave

Scheuermann his termination papers.26

On Monday, November 14, 1949, Scheuermann

went to the Board's Regional Office in San Fran-

cisco and consulted a field examiner. Later that day,

he stopped at the Respondent Union's office in San

Jose and asked a clerk for an application for a

membership card, which was supplied him. When
he had filled it out and submitted it to the clerk,

the latter examined some files and then went into

Business Agent Earl Scott's office. The clerk re-

turned, discarded Scheuermann's application, and

told him that Scott wished to see him.

According to Scheuermann, he had the following

conversation with Scott:

I told him I was out to try to * * * see what

we could do about my being laid off at Westing-

house, and he said * * * Yes, "Clyde, I think

we can do something. You pay your back dues

26The findings in this paragraph of the text are
based upon the testimony of Scheuermann. Mc-
Auliffe's version of the conversation varied sub-

stantially from that of Scheuermann and McAuliffe
specifically denied most of the remarks attributed

to him by Scheuermann and also denied that

Scheuermann mentioned that he had been fined and
expelled from the Respondent Union. The proba-
bilities of the situation favor Scheuermann's ver-

sion of the colloquy. Although the matter is not

free from doubt, Scheuermann's version is credited.
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and your new initiation fee and the $500

fine
—

" he added that, and I kind of smiled at

that, and I said, "Oh, yeah?" I didn't even

express it beyond that point and he said, "Well,

I will tell you, Clyde, I don't know anything

about the case. I haven't been following it.

Frank [Gorham] has been handling that." And
he said, "I will make an appointment with

him," and I said, "Well, all right." And I said,

"Whatever time you say will be all right." And
I said, "Whatever time you say will be all

right," so he made it for ten o'clock the next

morning.27

Later in the afternoon of November 14, 1949,

Scheuermann went to the Respondent Company's

plant and consulted Goodenough. He informed

Goodenough of his visit to the Board's office, of his

27Pursuant to arrangement made during the
course of the hearing, Scott's testimony was taken
by deposition on September 25, 1950. Therein,
Scott denied that he told Scheuermann that the
latter 's problem might be solved if he paid his back
dues, reinstatement fee, and the $500 fine. Accord-
ing to Scott, he told Scheuermann that the latter

"would have to see Mr. Gorham. Mr. Gorham had
been assigned to take care of Lodge 504 and I never
injected myself into those matters on reinstatements
or initiations, things like that. I never handle
that," and that an appointment could be made with
Gorham. Although the matter is not free from
doubt, the undersigned believes that on the record,

Scheuermann's version of the colloquy is more
accurate than Scott's inasmuch as the latter 's testi-

mony on cross-examination as to other incidents

regarding Scheuermann appears to be somewhat
vague, if not evasive. Accordingly, Scheuermann's
testimony, set forth in the text, is credited.
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conversation with Scott, and of his appointment

with Gorham the following day. Scheuermann asked

Goodenough whether " there wasn't something that

could be readily fixed up between us rather than

to have it go this far." Goodenough replied that in

his opinion the Respondent Company had complied

with the union-security provision of its contract

with the Respondent Union and "didn't see that

any change could be made." Scheuermann dis-

claimed any knowledge of the union-security pro-

visions of the contract and explained his expulsion

from membership in the Respondent Union to

Goodenough. The latter suggested that Scheuer-

mann inform him of the outcome of his appoint-

ment with Gorham the following day.28

On November 15, 1949, Scheuermann kept his ap-

pointment with Gorham and asked to "make appli-

cation to abide by the union shop." Gorham replied

that he could not take Scheuermann's application

inasmuch as he was unemployed. In this regard,

Gorham testified that in periods when employment

is curtailed and no jobs are available, the policy of

the Respondent Union forbade him from taking
'

' applications from people who are not employed. '

'29

Shortly thereafter on November 15, 1949, Scheu-

ermann reported the outcome of his interview with

28The findings in this paragraph are based upon
the mutually reconcilable testimony of Goodenough
and Scheuermann.

^The findings in this paragraph are based upon
the mutually reconcilable testimony of Scheuer-
mann and Gorham.
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Gorham to Goodenough. Scheuermann inquired

whether there was any criticism of his work per-

formance and Goodenough replied that there was

none. Upon his request, Scheuermann was given a

copy of the Respondents' contract.

6. Conclusions as to the termination

of Scheuermann's employment

To recapitulate the facts as to Scheuermann, it

has been found that he was a member in good stand-

ing of the Respondent Union for a number of years.

In early 1949, he became one of the organizers of

the IWWU and its first president but continued to

maintain his membership in the Respondent Union.

On March 22, 1949, the Respondent Union notified

him that on March 16, 1949, he had been expelled

from membership and fined $500 for dual unionism.

On March 25, 1949, Scheuermann's attorney advised

the Respondent Company by letter of the fact that

Scheuermann and two other employees had "been

found guilty [by the Respondent Union] of 'dual

unionism' on account of their activities in the for-

mation" of the IWWU and warned the Respondent

Company that "the discharge of the aforementioned

employees, either now or at some future time, be-

cause of their union activities would constitute an
unfair labor practice."

On April 1, 1949, the Respondents' closed-shop

contract expired. On May 12, 1949, the Respondent

Union informed Scheuermann that its Executive

Council had approved the action taken by the Re-
spondent Union in regard to Scheuermann. In
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March and May, after his expulsion from member-

ship, Scheuermann submitted to the Respondent

Union his dues for the months of January and Feb-

ruary and, apparently in late May or early June,

mailed it his dues for the month of March. On
June 3, 1949, the Respondent Union returned these

three payments of dues, stating, "You are * * * not

a member of the International Association of Ma-

chinists and we cannot accept dues from you. '

'

From April 1, 1949, until October 10, 1949, there

was no collective bargaining contract between the

Respondents, and during that period employees were

free to become and/or remain members of the Re-

spondent Union or to refrain from becoming and/or

remaining members. On October 10, 1949, the Re-

spondents executed a valid contract requiring as a

condition of employment that employees then in the

Respondent Company's employ should become and

remain members of the Respondent Union "on and

after the thirtieth day following' ' the date of the

contract's execution. It has been found that Scheu-

ermann had knowledge of the contract and its

union-security provisions. On an occasion between

October 10 and 17, 1949, he was present when Ollis

expressed to Steward Smiley a willingness to pay

dues but Smiley refused to accept dues from Ollis.

On November 11, 1949, the 32nd day after the

execution of the contract, the Respondent Union re-

quested that the Respondent Company discharge

Scheuermann for failure to comply with their con-

tract's union-security provisions. On that date, the
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Kespondent Company acceded to the Respondent

Union's request and discharged Scheuermann.

The issues arising from Scheuermann's discharge,

as framed by the pleadings and the contentions of

the parties, are based upon those provisions of

Section 8 (a) (3) and 8 (b) (2) of the Act banning

discrimination against an employee subject to a

union-shop contract if his "membership was denied

or terminated for reasons other than the failure of

the employee to tender the periodic dues and the

initiation fees uniformly rquired as a condition of

acquiring or retaining membership."30

The first question posed by the facts of the instant

case is whether an employee who was expelled from

membership in a labor organization on charges of

dual unionism at a time when that organization held

a closed-shop contract with the employer may there-

after (8 months later) be discharged for failure to

comply with the union-security provisions of a suc-

ceeding contract between the employer and the labor

organization. A strict construction of the words of

30The complaint does not allege, and apparently
the General Counsel does not contend, that Scheuer-
mann's discharge fell within the proscription of
proviso A to Section 8 (a) (3) of the Act; namely,
that membership in the Respondent Union was not
available to him "on the same terms and conditions
generally applicable to other members." Accord-
ingly, the undersigned deems it unnecessary for the
purposes of this Report to consider Scheuermann's
discharge in relation to such proviso, except to note
that if this were an issue in the case, the under-
signed's conclusions in that regard would be those
briefly noted in footnote 40 infra.
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the Act would indicate that Scheuermann's expul-

sion from membership in the Respondent Union on

charges of dual unionism in March, 1949, and subse-

quent discharge in November, 1949, for failure to

comply with the union-security provisions of the

Respondents' contract, executed in October, 1949,

would fall within the interdiction of the Act, inas-

much as it would appear that Scheuermann's

"membership was * * * terminated for reasons

other than the failure of the employee to tender the

periodic dues and the initiation fees uniformly re-

quired as a condition of * * * retaining membership."

However, an examination of the Congressional his-

tory and enunciated Board policy in respect to the

sections of the Act under discussion, reveal that to

be violative of the Act the termination of the em-

ployee's membership in a labor organization re-

ferred to therein and his subsequent discharge must

both occur within a period of time covered by a cur-

rent contract. Thus, the report of the Senate Com-

mittee on Labor and Public Welfare states the fol-

lowing :

Under the amendments which the committee

recommends, employers would still be permitted

to enter into agreements requiring all the em-

ployees in a given bargaining unit to become

members 30 days after being hired if a major-

ity of such employees have shown their intent

by secret ballot to confer authority to negotiate

such an agreement upon their representatives.

But in order to safeguard the rights of em-

ployees after such a contract has been entered
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into, three additional safeguards are provided:

(1) Membership in the union must be available

to an employee on the same terms and condi-

tions generally applicable to other members;

(2) expulsion from a union cannot be a ground

of compulsory discharge if the worker is not

delinquent in paying his initiation fee or dues

* * * It seems to us that these amendments

remedy the most serious abuses of compulsory

union membership and yet give employers and

unions who feel that such agreements promoted

stability by eliminating "free riders" the right

to continue such arrangements. (Emphasis sup-

plied.) 31

That an employee's expulsion from membership

in a labor organization for reasons other than non-

payment of dues and initiation fees and subsequent

discharge must both occur during the term of a con-

tract to be violative of the Act appears to have been

the conclusion of the Board in the Pen and Pencil

Workers case.32 There an employee, subject to a con-

tract containing union-security provisions and ex-

piring in 1948, was fined by the union in 1947, ex-

pelled from membership for failure to pay the fines,

and discharged in 1947 upon the request of the

union pursuant to the contract. In 1948, after the

31Sen. Rep. 105, 80th Cong., p. 7. See also, state-

ments of proponents of the Act in debate, 93 Cong.
Rec. A3141, 4317-8, 4401.

32Pen and Pencil Workers Union, Local 19593,
AFL, 91 NLRB No. 155.
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execution of a new and valid union-shop contract,

the employee was rehired, tendered her initiation

fee and dues to the union, but refused to pay the

outstanding fines. The union rejected her tender of

initiation fee and dues upon her refusal to pay the

fines and requested the employer to discharge her.

The employer complied with the union's request.

The Board held that the union had violated Section

8 (b) (2) by causing the employer to discriminate

against the employee by insisting upon payment of

the fines and rejecting her tender of dues and initia-

tion fee, the meaning of which terms the Board held

not to embrace the fines.

Inferentially, it appears that the Board did not

consider the employee 's expulsion from membership

in the union under the prior contract to mean a

denial or termination of membership in the union

at a subsequent time when the employee became

subject to the terms of a later union-shop contract.

Indeed, to hold to the contrary would contravene the

clearly expressed intent of the Congress to protect

labor organizations by the provisos to Section 8

(a) (3) against "free riders"33 and, as succinctly

stated in the Respondent Company's brief, would

enable employees subject to a union-shop contract

to "violate their duties as members [of the contract-

ing union] and force the Union to expel them and

thereby enter at will into a privileged class, per-

petually immune from union security provisions and

33See Union Starch & Refining Company, 87
NLRB 779, for a discussion of this factor.



Internatl. Assn. of Machinists, etc. 73

from any obligation of tendering dues or fees, and

they could remain in that privileged category de-

spite successive contracts which would otherwise im-

pose new conditions of employment upon them in

that regard." In view of these considerations, the

undersigned finds that the fact that Scheuermann

was expelled from membership in the Respondent

Union for dual unionism in March, 1949, near the

end of the closed-shop contract, does not, in itself,

make his discharge, subsequently effected under the

terms of a later union-shop contract, discriminatory.

The second question to determine is whether it

was necessary for Scheuermann to tender an initia-

tion fee and dues in order to comply with the 1949

contract's union-security provisions, of which it

has been found Scheuermann had knowledge. The
General Counsel contends that "if the employee

whose membership has been terminated continues in

employment past his expulsion up to the time of a

new union security contract, all that can be required

under the new contract is resumption of payment of

dues as a condition for his reacquiring membership.

Otherwise the union could exact fines from dual

unionists in the form of a new initiation fee." Al-

though the matter is not free from doubt, the un-

dersigned is of the opinion that the argument of

the General Counsel must be rejected and that the

clear inference of the Board's decision in the Pen
and Pencil Workers case is to the effect that Scheu-

ermann was under the duty to tender both initiation

fees and dues in order to comply with the contract.

The fact that Scheuermann's tenure of employment
with the Respondent Company remained unbroken
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following his expulsion from membership in the

Respondent Union in March, 1949, until the Re-

spondent Union's request for his discharge in No-

vember, 1949, for noncompliance with the union-

security clause of the 1949 contract is not, in the

undersigned's opinion, sufficient to distinguish the

instant proceeding from the Pen and Pencil Work-

ers case, in which there was a break in the period

of the employee's employment between the date of

expulsion from membership under one contract and

the execution of the second. In each instance, the

employees were in the same position following their

expulsion from the contracting union; each was a

new employee for the purpose of compliance with

the union-security provisions of the new contract

and as to each of them, but for the contracting

union's expulsion from membership, they would not

have been under the necessity of tendering a new

initiation fee. Since it is uncontraverted that Scheu-

ermann failed to tender an initiation fee within the

time proscribed by the 1949 contract, the under-

signed finds that in effectuating his discharge,

neither of the Respondents violated the Act.

On the other hand, assuming arguendo, in accord-

ance with the General Counsel's contention, that

the only duty required of Scheuermann " under the

new contract is resumption of payment of dues as a

condition for his reacquiring membership," it is

clear that the evidence fails to sustain the General

Counsel's contentions and argument in this regard.

The General Counsel argues that since the Respond-

ent Union on June 3, 1949, returned 3 months' dues
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submitted by Scheuermann following his expulsion

from membership with the statement "you are,

therefore, not a member of the International Asso-

ciation of Machinists and we cannot accept dues

from you," the Respondent Union under general

principles of contract law "was impliedly obligated

to make known to Scheuermann that it would let

bygones be bygones and would accept his tender."

(Emphasis supplied.) In support of his argument,

the General Counsel cites the following proposition

:

Where an act to be done by one party can

be done only on a corresponding act being done

or allowed by the other party, an obligation by

the latter to do or to allow to be done the act

or things necessary for the completion of the

contract will be necessarily implied.34

The General Counsel also relies upon the follow-

ing principle

:

Insmuch as the "law neither does nor re-

quires idle acts," a strict and formal tender is

not necessary * * * where it is reasonably cer-

tain that a tender will be refused if made.35

In support of his argument, the General Counsel

contends that Steward Smiley 's refusal to accept

Ollis' tender of dues between October 10 and 17,

made in Scheuermann's presence, demonstrated the

futility of a tender of dues on the part of Scheuer-

mann.

34 17 Corpus Juris Secundum 910.

5524 Cal. Jur. 513.
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The undersigned is of the opinion that the Gen-

eral Counsel's argument in this regard is without

merit because it is based upon the false premise that

the Respondent Union was obligated to accept the

tender of OlhV dues and, more generally, to admit

to membership any applicant subject to the terms

of its contract with the Respondent Company.

The terms of the Act do not require the union

holding a union-shop contract to accept all appli-

cants for membership and this fact was clearly rec-

ognized by the proponents of the Act in the Con-

gress.36 And the Board has held that proviso B of

Section 8 (a) (3) extends "protection to any em-

ployee who tenders periodic dues and initiation fees

without being accorded membership. '

'37

Thus, in order to comply with the union-security

provisions of the Respondents' contract, employees

who were not members of the Respondent Union

were under a duty to tender dues and initiation fees

within the proscribed time. Upon receipt of such a

tender, the Respondent Union acquired a privilege

of either accepting or rejecting the tender.38 In the

3693 Cong. Rec. 4400, A3141.
37Union Starch & Refining Company, 87 NLRB

779, 784.

38For the purpose of this Report, it is unneces-

sary to analyze any additional rights or privileges

of the Respondent Union; e.g., whether it had a
privilege of accepting the dues tendered without
extending membership to the employee making the

tender. See Senator Taft's statement, 93 Cong.

Rec. 5088, 5089.
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event an employee's tender of dues and initiation

fees was rejected, he acquired a right under the

Act that the Respondent Union should not demand

his discharge and the Respondent Union was under

a corresponding duty not to request his discharge.

Therefore, if these principles are applied to the

incident when Steward Smiley rejected Ollis' tender

of dues in Scheuermann's presence, the undersigned

cannot agree with the General Counsel's argument,

even accepting the theory that Ollis or Scheuermann

was obliged only to tender dues in order to comply

with the Respondents' union-shop contract, that

Scheuermann 's obligation to tender dues was thereby

extinguished. Upon Ollis' tender of dues and

their rejection by the Respondent Union,39 he ac-

quired a right that the Respondent Union should

not request his discharge and the Respondent Union

assumed a duty that it should not request his ter-

mination of employment. This duty in respect to

39For the purpose of discussion, it will be assumed
that Smiley 's rejection of Ollis' dues was within
the scope of his authority as an agent of the Re-
spondent Union and that such action by Smiley was
attributable to it. The matter is not free from
doubt, however, in view of the requirement of the
Respondent Union's constitution that applications
for membership be accepted or rejected by vote of
the membership body, as well as the fact that no
official of the Respondent Union had authority
to reject applications for membership and that
Smiley 's rejection of Ollis' tender of dues was
based not upon instruction of the Respondent
Union but upon Smiley 's belief "if you are not a
member you don't have to pay dues, so why should
I collect dues if they are not a member?"
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Ollis, the Respondent Union observed. Whether

Scheuermann was present or far removed at the

time of the incident, Ollis' tender did not encom-

pass a tender on the part of Scheuermann and the

latter made no effort to comply with his duty to

tender dues. He did nothing to fulfill his duty to

comply with the union-security provisions of the

Respondent's contract and to acquire the protection

of proviso B of Section 8 (a) (3).40 Accordingly,

^The fact that in June, 1949, the Respondent
Union returned to Scheuermann 3 months' dues
submitted by him after his expulsion from the
Respondent Union in March, 1949, can in no way
mitigate Scheuermann's duty to tender dues and
initiation fees to comply with the union-shop pro-
visions of the contract executed by the Respondents
in October, 1949. Nor does the Respondent Union's
refusal, subsequent to Scheuermann's discharge, to

accept his application for membership affect the

conclusions reached herein. Since Scheuermann had
failed to acquire the protection of the Act by com-
plying with the union-shop provisions of the con-

tract within the proscribed time, the Respondent
Union was free to take any action it wished upon
any offers or tenders of Scheuermann after his dis-

charge. Nor do the provisions of the constitution

and bylaws of the Respondent Union that rein-

statement of expelled members may not be effected

until payment of outstanding fines lend any sup-

port to the General Counsel's contentions inasmuch
as Gorham testified credibly that such provisions

may be waived by the Respondent Union. More-
over, upon the record in the instant proceeding, it

would be, as the Respondent Union states in its

brief, "nothing but idle speculation at its best or

a downright perversion of the facts and motives

obviously involved in this case, to conclude either

(1) that the Union would have refused to admit
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the undersigned finds that neither of the Respond-

ents has engaged in violations of the Act as alleged

in the complaint in respect to the discharge of

Scheuermann.

In view of the foregoing conclusions, the under-

signed finds that the evidence warrants no finding

that the Respondent Company committed unfair

labor practices within the meaning of Section 8 (a)

(1) and (3) or that the Respondent Union has en-

gaged in violations of Section 8 (b) (1) (A) or 8

(b) (2) of the Act. It will therefore be recom-

mended that the complaint be dismissed in its en-

tirety.

On the basis of the foregoing and upon the en-

tire record in the case, the undersigned makes the

following

:

Conclusions of Law

1. Westinghouse Electric Corporation (Sunny-

vale Plant) is engaged in commerce within the

meaning of Section 2 (6) and (7) of the Act.

2. International Association of Machinists, Local

No. 504, is a labor organization within the meaning

of section 2 (5) of the Act.

3. Neither Westinghouse Electric Corporation

(Sunnyvale Plant) nor International Association of

» ., , »i i i
in ii —

m

i ii

Scheuermann to membership on the same terms
and conditions generally applicable to other mem-
bers, if he had made a tender of his initiation fee

within the proper time period, or (2) that the
Union would have requested his discharge if he
had made a tender, and the Union had rejected it."
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Machinists, Local No. 504, has engaged in any of the

unfair labor practices alleged in the complaint.

Recommendations

Upon the basis of the foregoing findings of fact,

conclusions of law, and the entire record in the

case, the undersigned hereby recommends that the

complaint herein be dismissed in its entirety.

Dated at Washington, D. C, this 15th day of

March, 1951.

/s/ FREDERIC B. PARKES, 2nd,

Trial Examiner.

United States of America, Before the

National Labor Relations Board

[Title of Causes.]

DECISION AND ORDER

On March 15, 1951, Trial Examiner Frederic B.

Parkes 2nd issued his Intermediate Report in the

above-entitled proceeding, finding that the Re-

spondents had not engaged in the unfair labor prac-

tices alleged in the complaint and recommending

that the complaint be dismissed in its entirety, as

set forth in the copy of the Intermediate Report

attached hereto. Thereafter, the General Counsel

filed exceptions to the Intermediate Report and a

supporting brief. The Respondent Company also

filed exceptions and a supporting brief.
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The Board has reviewed the rulings of the Trial

Examiner made at the hearing and finds that no

perjudicial error was committed. The rulings are

hereby affirmed. The Board has considered the

Intermediate Report, the exceptions, briefs and the

entire record in the case and hereby adopts the

findings, conclusions, and recommendations of the

Trial Examiner, but only to the extent that they

are consistent with the Decision and Order herein.

1. The Trial Examiner dismissed the complaint

insofar as it alleges that the Respondent Union vio-

lated Sections 8 (b) (2) and 8 (b) (1) (A) and the

Respondent Company violated Sections 8 (a) (3)

and 8 (a) (1) of the Act by the discharge of employee

Marovich on September 20, 1949, and the alleged

attempt to discharge employees King, Pachorik, and

Scheuermann on or about September 9, 1949. 1 Con-

trary to the General Counsel's contentions, the

Board is not convinced by the clear preponderance

of all the relevant evidence, that the Trial Ex-

1These allegations were added to the complaint
on motion of the General Counsel made at the
hearing 1 year after the alleged occurrence of the
unfair labor practices in question. Contrary to the
Respondent Company's exceptions, as the alleged
unfair labor practices occurred within 6 months of
the filing and service of the original charge, these
allegations were properly and timely added in the
amended complaint. Cathey Lumber Company, 86
NLRB 157, enfd., 185 F. 2d 1021 (C.A. 5) ; Ferro
Stamping & Manufacturing Co., 93 NLRB No. 252.
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aminer's credibility findings are erroneous.2 We
shall therefore dismiss the complaint insofar as it

alleges such violations.

2. The Trial Examiner found that Scheuermann

failed to tender dues and a new initiation fee on

or before the termination of the 30 day grace period

under a valid union-shop contract and that there-

fore the Union did not violate Sections 8 (b) (2) and

8 (b) (1) (A) in requesting his discharge. The

General Counsel excepts to this finding on the

ground that the Union indicated to Scheuermann

that his tender would not be accepted thereby ex-

tinguishing the duty to tender required by proviso

(B) of Section 8 (a) (3) and Section 8 (b) (2).

"We find merit in the General Counsel's exception.

As more fully described in the Intermediate Re-

port, on March 22, 1949, Scheuermann was fined

$500 and expelled from the Union for "dual union-

ism." In late March, Scheuermann offered Steward

Smiley 1 month's dues but Smiley said: "I can't

take dues from you. I have been told not to." On
June 3, 1949, the Union returned dues payments

made by Scheuermann during March and May,

2In so concluding, we do not rely on the Trial

Examiner's findings that a conference involving

union and respondent officials would not have been
held in an office with a door open to the adjoining

office of employee Anderson ; that Andersen was not

a disinterested witness because of her friendship

with Scheuermann and employee Ollis; and that

"it is indeed curious" that Andersen did not in-

form the General Counsel of the alleged occurrence

until a year later.
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stating, "You are * * * not a member of the Inter-

national Association of Machinists and we cannot

accept dues from you."

On October 10, 1949, the Respondents executed a

valid union-shop contract, as was known to Scheuer-

mann.3 Between October 10 and 17, 1949, employee

Ollis, who was fined and expelled from the Union

at the same time and for the same reason as Scheu-

ermann, offered to pay dues to Smiley in Scheuer-

mann's presence, but Smiley said, "You know I can't

take dues from you guys." On November 11, 1949,

after the expiration of the contracts' 30 day grace

period, the Company discharged Scheuermann at

the request of the Union for failing to comply with

the union-shop clause of the contract.

On November 14, Scheuermann spoke with Busi-

ness Agent Scott as follows:

"I told him I was out to try to * * * see what

we could do about my being laid off at Westing-

house, and he said * * * Yes, Clyde, I think

we can do something. You pay your back dues

and your new initiation fee and the $500

fine * * *"

3In so finding, however, we do not agree with the
Trial Examiner that Scheuermann discussed the
union-shop provision with Steward Nunez, a find-

ing at variance with Nunez's confused testimony
as to the time and substance of the conversation.
Nor do we agree with the Trial Examiner that
"inherent" in Ollis' offer to pay dues made in the
presence of Scheuermann, is knowledge on their
part of the union-shop clause. As to this point, the
record is clear that Ollis' offer was prompted by
taunts of "free rider" and a desire to rejoin the
Union.
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While the Union's actual violation of Section 8

(b) (2) must begin, if at all, on November 11, 1949,

the date of Scheuermann's discharge, we do not

agree with the Trial Examiner that events before

and after the 30-day grace period under the union-

shop provision of the contract may not be considered

in assessing the Union's conduct. Section 8 (b)

(2) of the Act limits the effect of union shop clauses

by protecting employees against discharge upon the

request of the contracting union for reasons other

than "* * * failure to tender the periodic dues and

the initiation fees uniformly required as a condi-

tion of acquiring or retaining membership" in the

union. Necessarily, therefore, we are concerned

herein with the question of whether the reason as-

signed by the Union in requesting the discharge of

Scheuermann, i.e., failure to tender dues and initia-

tion fee, was, in fact, the true reason. Resolution

of this question turns largely upon the Union's

motive in requesting Scheuermann's discharge.

What occurred before as well as that which followed

may be as relevant in establishing motive as that

which occurred during the critical 30 day grace

period.4

Thus, in March and June, 1949, before the in-

ception of the union-shop contract, the Union in-

dicated that Scheuermann's offer of dues would not

rectify his status as an expellee. Similarly, Smiley,

in his rejection of Ollis' offer to pay dues made in

the presence of Scheuermann during the 30-day

*Ferro Stamping & Manufacturing Co., supra.
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grace period, singled out "you guys" as individuals

whose good standing in the Union could not

be restored by the payment of dues.5 The

Union's attitude toward Scheuermann comported

with the provisions of its constitution and bylaws

by the terms of which expellees pay a reinstatement

fee and, in addition, reinstatement may not be

effected until unpaid fines "are remitted or paid in

full." That the Union had no intention of remit-

ting the $500 fine and, indeed, considered payment

thereof a condition both of Scheuermann's reacquir-

ing membership and maintaining employment at the

Respondent's plant, was clearly evidenced by Scott's

5While the Trial Examiner "assumed" that
Smiley 's rejection of Ollis' offer was within the

scope of his authority as agent of the Union, he
also indicated that the matter was not "free from
doubt." In so observing, the Trial Examiner quoted
Smiley 's explanation made at the hearing, "if you
are not a member you don't have to pay dues, so

why should I collect dues if they are not a mem-
ber." But Smiley 's actual statements to Ollis and
Scheuermann do not support the implication of his

testimony that his rejection was not attributable to

the Union. As shop steward whose duties included
the collection of dues, Smiley was following union
rules on the necessity for reinstatement before dues
would be accepted when he stated to Ollis in Octo-
ber, 1949, "I can't take dues from you guys," and
to Scheuermann in March, 1949, "I can't take dues
from you. I have been told not to." We therefore

find that in rejecting Ollis' dues, Smiley spoke as

an agent of the Union.
The Trial Examiner's finding that the Union did

not request Ollis' discharge because Ollis tendered
his dues is rejected. Ollis was laid off prior to the

expiration of the 30-day compliance period.
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statement following the discharge that Scheuermann

pay the fme to regain his job.

In view of the foregoing, we are of the opinion

that, in asking the Company to discharge Scheuer-

mann ostensibly because he failed to tender dues

and initiation fee, the Union in reality asked for

and obtained Scheuermann's discharge because of

his nonpayment of the fine, a reason which the Act

does not countenance.6 Consequently, we are con-

vinced that the Union would not have refrained

from requesting Scheuermann 's discharge even if he

had timely offered dues and a new initiation fee.7

In these circumstances, it was not incumbent upon

Scheuermann to fulfill the obligation of "tender"

in order to come within the protection of the Act

for "a formal tender is * * * unnecessary in cases

involving provisio (B) where the circumstances in-

dicate that such a tender would have been a futile

gesture/

'

8

Our dissenting colleagues misinterpret our deci-

sion when they assert that "every employee, who has

failed during the grace period' ' to tender "may now

6The Eclipse Lumber Company, 95 NLRB No. 59

;

Electric Auto-Lite Company, 92 NLRB No. 171;
Pen and Pencil Workers Union, Local 19593, AFL,
91 NLRB No. 155.

7We assume, without passing on the question, that

Scheuermann was obligated to "tender" a second
initiation fee.

8The Eclipse Lumber Company, supra ; The Balti-

more Transfer Company, 94 NLRB No. 220.
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allege that his discharge was requested for some

reason other than this clearly obvious one." The

duty to tender is extinguished only where, as in the

present case, the union demonstrates by affirmative

conduct and statements that tender would not have

stayed its request for discharge. Otherwise, of

course, an employee has the normal duty to go for-

ward with his tender during the grace period.

Accordingly, we find that by causing the Respond-

ent Company to discharge Scheuermann because

he had been denied membership in the Respondent

Union on some ground other than his failure to

tender the dues and initiation fee uniformly re-

quired by the Respondent Union as a condition of

acquiring membership therein, the Respondent

Union has violated Section 8 (b) (2) of the Act.

We further find that by causing the Respondent

Company discriminatorily to discharge Scheuer-

mann through the illegal application of its contract,

the Respondent Union restrained and coerced em-

ployees in the exercise of the rights guaranteed by

Section 7, and thereby also violated Section 8 (b)

(1) (A) of the Act.

3. We are of the opinon that the Company did

not know, or have reasonable grounds to believe

that the Union sought Scheuermann's discharge for

reasons other than failure to tender dues and initia-

tion fee. Although Industrial Relations Manager

Goodenough knew in March, 1949, that Scheuer-

mann was expelled from the Union, there is no in-

dication that Goodenough had reason to believe on
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November 11, 1949, when confronted with the

Union's request for Scheuermann's discharge, that

the Union had refused to accept dues from Scheuer-

mann or was then in any way insisting upon pay-

ment of the fine. And while Scheuermann stated

to Superintendent McAuliffie on the occasion of his

discharge, "You know * * * I was fined and ex-

pelled," and McAulrffe replied, "* * * it just wasn't

quite right," we are not persuaded therefrom that

the Company had reasonable ground for believing

that the Union was then demanding Scheuermann's

discharge for failure to pay the fine. Indeed, Good-

enough inquired of the Union whether the request

for Scheuermann's discharge complied with the

terms of the contract and whether opportunity for

membership was extended to Scheuermann without

discrimination. The Union replied in the affirma-

tive. In these circumstances we do not believe that

the Company was required to explore the implica-

tions of Scheuermann's protestations, a matter

which would necessarily lead to unwarranted in-

trusion in the internal affairs of the Union.

Accordingly, we find that in discharging Scheu-

ermann on November 11, 1949, at the request of the

Union, the Respondent Company did not discrimi-

nate in violation of Section 8 (a) (3) and 8 (a) (1)

of the Act in that it had no reasonable grounds for

believing that the Union's request was for reason's

other than Scheuermann's failure to tender dues

and initiation fee. We shall, therefore, in agree-

ment with the Trial Examiner's result, dismiss the
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complaint insofar as it alleges that the Respondent

Company committed unfair labor practices.

The effect of the unfair labor practices

upon commerce

The activities of the Respondent Union, set forth

above, occurring in connection with the operations

of the Respondent Company described in Section

I of the Intermediate Report, have a close, intimate,

and substantial relation to commerce, and tend to

lead to labor disputes burdening and obstructing

commerce and the free flow of commerce.

The Remedy

Having found that the Respondent Union has

engaged in unfair labor practices, we shall order

it to cease and desist therefrom and take certain

affirmative action designed to effectuate the policies

of the Act.

We shall order the Respondent Union to notify

both the Respondent Company and Scheuermann

that it has no objection to Scheuermann's immedi-

ate reinstatement to his former or substantially

equivalent position9 as an employee of the Respond-

ent Company, without prejudice to his seniority or

other rights or privileges. We shall also order the

9The expression "former or substantially equiva-
lent position" is intended to mean "former position
whenever possible, but if such position is no longer
in existence, then a substantially equivalent posi-
tion." See The Chase National Bank of the City
of New York, San Juan, Puerto Rico Branch, 65
NLRB 827.



90 National Labor Relations Board vs.

Respondent Union which we have found responsible

for the discrimination suffered by Scheuermann,

to make him whole, as closely as possible, for any

loss of pay he may have suffered by reason of the

Respondent Union's unlawful conduct.10

In accordance with our practice, the period from

the date of the Intermediate Report to the date of

the Order herein will be excluded in computing

the amount of back pay to which Scheuermann is

entitled, because of the Trial Examiner's recom-

mendation that the complaint be dismissed.

Accordingly, we shall order the Respondent Union

to pay to Scheuermann a sum of money equal to

the amount that he normally would have earned as

wages from November 11, 1949, the date of the

discrimination, to 5 days after the date on which

the Respondent Union notifies the Respondent Com-

pany and Scheuermann, in accordance with our

Order, that it no longer has objection to his im-

mediate reinstatement, less his net earnings 11

10The absence of any reinstatement order against

the Respondent Company in no way affects our
power to issue a back-pay order against the Union.
National Union of Marine Cooks and Stewards,

CIO (George C. Quinly), 92 NLRB No. 147, and
cases cited therein.

nBy "net earnings" is meant earnings less ex-

penses, such as for transportation, room, and board,

incurred by an employee in connection with obtain-

ing work and working elsewhere than for the Em-
ployer, which would not have been incurred but for

the unfair labor practices and the consequent neces-

sity of his seeking employment elsewhere. See
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during such period. 12

Consistent with the Board's recently established

policy, 13 we shall order that the loss of pay be com-

puted on the basis of each separate calendar quarter

or portion thereof during the period from the date

of Scheuermann's discharge to the termination of

the Respondent Union's liability, as hereinbefore

provided. The quarterly periods, hereinafter called

"quarters," shall begin with the first day of Janu-

ary, April, July, and October. Loss of pay shall

be determined by deducting from a sum equal to

that which Scheuermann would normally have

earned for each quarter or portion thereof, his net

earnings, if any, in other employment during that

period. Earnings in one particular quarter shall

have no effect upon the backpay liability for any

other quarter.

Upon the foregoing findings of fact, and upon the

entire record in these cases, the Board makes the

following additional:

Crossett Lumber Company, 8 NLRB 440. Monies
received for work performed upon Federal, State,

county, municipal, or other work-relief projects
shall be considered as earnings. See Republic Steel

Corporation v. NLRB, 311 U.S. 7.

12Our back-pay order shall be construed as set

forth in Pen and Pencil Workers Union, Local
19593, AFL, supra.

13F. W. Woolworth Company, 90 KLRB 289.
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Conclusions of Law

1. The Respondent Union has engaged in and is

engaging in unfair labor practices within the mean-

ing of Section 8 (b) (2) of the Act.

2. By restraining and coercing employees of the

Respondent Company in the exercise of the rights

guaranteed in Section 7 of the Act, the Respondent

Union has engaged in unfair labor practices within

the meaning of Section 8 (b) (1) (A) of the Act.

3. The foregoing unfair labor practices engaged

in by the Respondent Union are unfair labor prac-

tices affecting commerce within the meaning of

Section 2 (6) and (7) of the Act.

Order

Upon the entire record in these cases, and pur-

suant to Section 10 (c) of the National Labor Rela-

tions Act, as amended, the National Labor Relations

Board hereby orders that International Association

of Machinists, Local No. 504, San Jose, California,

its officers, representatives, agents, successors, and

assigns, shall:

1. Cease and desist from:

(a) Causing or attempting to cause Westing-

house Electric Corporation (Sunnyvale Plant), its

officers, agents successors, and assigns, to discharge

or in any other manner to discriminate against its

employees with respect to whom membership in the

Respondent Union has been denied or terminated

upon some ground other than failure to tender the

periodic dues and initiation fees uniformly required
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as a condition of acquiring or retaining member-

ship or to discharge or in in any other manner to

discriminate against its employees in violation of

Section 8 (a) (3) of the Act.

(b) Restraining or coercing employees of West-

inghouse Electric Corporation (Sunnyvale Plant),

its officers, agents, successors, and assigns, in the

exercise of their right to engage in or to refrain

from engaging in any and all of the concerted

activities guaranteed to them by Section 7 of the

Act, except to the extent that such right may be

affected by an agreement requiring membership in

a labor organization as a condition of employment

as authorized by Section 8 (a) (3) of the Act.

2. Take the following affirmative action, which

the Board finds will effectuate the policies of the

Act:

(a) Notify Westinghouse Electric Corporation

(Sunnyvale Plant), in writing that it withdraws

its objections to the employment of Clyde W.
Scheuermann and requests it to offer him immediate

and full reinstatement to his former or a sub-

stantially equivalent position, without prejudice to

his seniority or other rights and privileges;

(b) Notify Clyde W. Scheuermann in writing

that it has advised Westinghouse Electric Corpora-

tion (Sunnyvale Plant), that it withdraws its ob-

jections to his reemployment and requests it to

offer him immediate and full reinstatement;

(c) Make whole Clyde W. Scheuermann for any

loss of pay he may have suffered as a result of the
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discrimination against him in the manner set forth

in the section entitled The Remedy;

(d) Post in conspicuous places in its business

office at San Jose, California, where notices are

customarily posted, copies of the notice attached

hereto as Appendix A. 14 Copies of said notice to

be furnished by the Regional Director for the

Twentieth Region, shall, after being duly signed by

the Respondent Union's official representatives, be

posted by it immediately upon receipt thereof, and

maintained by it for sixty (60) consecutive days

thereafter, in conspicuous places, including all

places where notices to members are customarily

posted. Reasonable steps shall be taken by the

Respondent Union to insure that such notices are

not altered, defaced, or covered by any other mate-

rial;

(e) Mail to the Regional Director for the

Twentieth Region signed copies of the notice at-

tached hereto as Appendix A for posting, the Em-
ployer willing, at its plant in places where notices

to employees are customarily posted. Copies of

said notice to be furnished by the Regional Di-

rector for the Twentieth Region, shall, after being

signed by the Respondent Union's official repre-

sentatives, be forthwith returned to the Regional

Director for said posting

;

14In the event that this Order is enforced by a
decree of a United States Court of Appeals, there

shall be inserted before the words "A Decision and
Order" the words "A Decree of the United States

Court of Appeals Enforcing."
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(f ) Notify the Regional Director for the Twen-

tieth Region in writing within ten (10) days from

the date of this Order what steps it has taken to

comply herewith.

It Is Further Ordered that the complaint, insofar

as it alleges that the Respondent Union violated

Section 8 (b) (2) and 8 (b) (1) (A) of the Act

by conduct other than that found to be violative in

this Decision and Order, and that the Respondent

Company violated Section 8 (a) (3) and 8 (a) (1)

of the Act, be, and it hereby is, dismissed.

Signed at Washington, D. C, September 28, 1951.

PAUL M. HERZOG,
Chairman,

JOHN M. HOUSTON,
Member,

JAMES J. REYNOLDS,
Member,

ABE MURDOCK,
Member,

PAUL L. STYLES,
Member,

[Seal] NATIONAL LABOR
RELATIONS BOARD.

John M. Houston, Member, dissenting in part:

I agree that the Union committed unfair labor

practices as found by the majority. However, I

cannot concur in the finding that the Company did

not also violate the Act.
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Admittedly, the Company knew in March, 1949,

that Scheuermann was expelled from the Union.

And while the Company was assured by the Union

on November 11, 1949, that its request for Scheuer-

mann's discharge was solely for failure to tender

dues and initiation fee, Scheuermann informed

McAuliffe on the same day that he was unable to

comply with the union membership requirement of

the new contract because, "You know * * * I was

fined and expelled." McAuliffe replied that he had

discussed the matter with Goodenough and "was

of the opinion that it just wasn't quite right."

I am unable to construe Scheuermann's remarks

to McAuliffe as other than a flat assertion that the

Union was then insisting upon payment of the fine

as a condition of Scheuermann's reacquiring mem-
bership under the new union shop contract. That

the Company so construed Scheuermann's comments

and, indeed, concurred in his view, was manifested

by McAuliffe's admission that, in effect, the Union's

discharge request was not as appeared on the sur-

face.

In my opinion, therefore, the conclusion is in-

escapable that the Company knew or at least had

reasonable grounds for believing that the Union's

justification for demanding Scheuermann's dis-

charge was mere pretext and that Scheuermann's

nonpayment of the fine was in fact the real reason.
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Accordingly, I would also find that the Respondent

Company violated Section 8 (a) (3) and 8 (a) (1)

of the Act.

Signed at Washington, D. C, September 28, 1951.

JOHN M. HOUSTON,
Member,

NATIONAL LABOR
RELATIONS BOARD.

Abe Murdock and Paul L. Styles, Members, dis-

senting in part:

We do not agree with the majority's decision that

the Respondent Union violated Section 8 (b) (2)

and 8 (b) (1) (A) of the Act in requesting the dis-

charge of Scheuermann. Rather we agree with the

Trial Examiner that the failure of Scheuermann to

take any action between October 10, 1949, and No-

vember 11, 1949, to become a member of the Re-

spondent Union, as required by the valid union-

security agreement between the Union and the Em-
ployer, is fatal to his claim to protection under pro-

viso B to Section 8 (a) (3).

On the basis of the evidence before us we cannot

accept the majority's assumption that if the Re-

spondent Union had been approached by Scheuer-

mann during the first 30 days of the contract it would

unquestionably have rebuffed him and then insisted

on his discharge. For the fact is undisputed that

Scheuermann made not the slightest effort to obtain

membership in the Respondent Union during the

crucial period when the Union was obligated by law
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to consider his application without discrimination.

We need not guess whether the Respondent Union

would have elected to pursue an unlawful course or

would have recognized its legal obligations at that

time. It was never put to that test. Whatever state-

ments may have been made before and after this

period, we cannot agree with the majority that these

statements constitute a preponderance of evidence in

favor of its finding that the Respondent Union in

any event would have acted in an unlawful manner.

Nor do we believe that Smiley 's statement to Ollis

in the presence of Scheuermann to the effect that

Smiley could not accept dues from "you guys" was

sufficient to relieve Scheuermann from the legal

requirement that he himself take some affirmative

action to acquire membership in the contracting

Union. The futility doctrine upon which the

majority and the General Counsel rely has been

applied by the Board only under circumstances in

which the Union clearly and convincingly made

known to the employee concerned during a period

when it was under an obligation to accept him on

a non-discriminatory basis that it would not do

so.15

In our opinion, this doctrine should be applied in

cases of this nature sparingly and with great care.

Applied loosely, it imposes an unwarranted burden

upon parties who have executed lawful union-

security provisions. As a result of the majority's

decision in the instant case unions and employers

hereafter act at their peril when they rely upon the

15See cases cited in footnote 8.
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express language of their contracts, even though

they have in good faith followed the detailed and

exact requirements of the amended Act. Litigation

is openly invited. For every employee, who has

failed during the grace period of the contract to

seek membership in the contracting union, may now

allege that his discharge was requested for some

reason other than this clearly obvious one. Every

fisticuff adventure between union members may now

become the basis to establish an unlawful motive

for such a request where a lawful motive exists. We
do not think that Section 8 (b) (2) requires this

result. We prefer rather to rely upon the presump-

tion, uncontroverted by substantial evidence during

the period of its legal obligations, that the Respond-

ent Union has acted in a lawful manner.

For these reasons we would affirm the Trial

Examiner's dismissal of the allegations in the Com-

plaint that the Respondent Union has violated Sec-

tion 8 (b) (2) and 8 (b) (1) (A) of the Act.

Signed at Washington, D. C, September 28, 1951.

ABE MURDOCK,
Member,

PAUL L. STYLES,
Member,

NATIONAL LABOR
RELATIONS BOARD.
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Appendix A

Notice to

All members of International Association of

Machinists, Local No. 504, and to all employees

of Westinghouse Electric Corporation (Sunny-

vale Plant)

Pursuant to

A Decision and Order

of the National Labor Relations Board, and in

order to effectuate the policies of the National

Labor Relations Act, we hereby notify you that:

We Will Not cause or attempt to cause West-

inghouse Electric Corporation (Sunnyvale Plant)

to discharge or in any other manner to discriminate

against its employees in violation of Section 8 (a)

(3) of the Act, or to discharge or in any other

manner to discriminate against employees with

respect to whom membership in our union has been

denied or terminated upon some ground other than

failure to tender the periodic dues and initiation

fees uniformly required as a condition of acquiring

or retaining membership.

We Will Not restrain or coerce employees of

Westinghouse Electric Corporation (Sunnyvale

Plant) in the exercise of their rights to engage in

or to refrain from engaging in any or all of the

concerted activities guaranteed to them by Section

7, except to the extent that such right may be

affected by an agreement requiring membership in
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a labor organization as a condition of employment

as authorized by Section 8 (a) (3) of the Act.

We Will notify Westinghouse Electric Corpora-

tion (Sunnyvale Plant) in writing and furnish a

copy to Clyde W. Scheuermann, that we have with-

drawn our objections to the employment of Scheu-

urman and that we request his reinstatement.

We Will make Clyde W. Scheuermann whole for

any loss of pay he may have suffered because of the

discrimination against him.

INTERNATIONAL ASSOCIATION OP
MACHINISTS, LOCAL NO. 504

(Union)

Dated By
(Representative) (Title)

This notice must remain posted for sixty (60)

days from the date hereof, and must not be altered,

defaced, or covered by any other material.
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Before the National Labor Relations Board

Twentieth Region

Case No. 20-CA-328

In the Matter of:

WESTINGHOUSE ELECTRIC CORPORATION

and

CLYDE W. SCHEUERMANN, an Individual.

Case No. 20-CB-102

In the Matter of:

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS, LOCAL No. 504,

and

CLYDE W. SCHEUERMANN, an Individual.

Room 634, Pacific Building,

821 Market Street,

San Francisco, California

Tuesday, September 5, 1950

PROCEEDINGS

Pursuant to adjournment, the above-entitled mat-

ter came on for further hearing at 10 o'clock a.m.

Before: Frederic B. Parkes, II,

Trial Examiner.
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Appearances

:

HARRY BAMFORD, ESQ.,

Pacific Building, 821 Market Street,

San Francisco, California,

Appearing on Behalf of the General

Counsel, National Labor Relations

Board.

SAMUEL L. HOLMES, ESQ.,

MESSRS. BROBECK, PHLEGER &
HARRISON,

111 Sutter Street,

San Francisco, California,

Appearing on Behalf of Westinghouse

Electric Corporation, the Respond-

ent Company.

A. C. McGRAW,
Grand Lodge Representative,

306 Pacific Building,

Oakland 12, California,

Appearing on Behalf of Interna-

tional Association of Machinists,

Local No. 504, the Respondent

Union.
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Mr. Bamford: Yes, sir. At this time I should

like to offer in evidence the formal documents in

the case, which I have marked for identification as

follows

:

General Counsel's 1-A, a copy of the original

Charge in Case No. 20-CB-102; 1-B, Affidavit of

Service of G.C. 1-A, with return registry receipt

attached; 1-C, a copy of the original Charge in

Case No. 20-CA-328; 1-D, Affidavit of Service of

G.C. 1-C with return registry receipt attached ; 1-E,

the original Charge in 20-CB-102; 1-F, the original

Charge in 20-CA-328; 1-G, the Consolidated Com-

plaint; 1-H, Order Consolidating Cases and Notice

of Consolidated Hearing; 1-1, Affidavit of Service

of G.C. 1-E through 1-H; 1-G, Answer filed by

Respondent Company, Westinghouse. Attached

thereto is a document which purports to be a con-

tract between Respondent Company and Respond-

ent Union and the offer in evidence made by Gen-

eral Counsel of G.C. 1-J does not contemplate that

the Answer—rather that the contract appended to

the Answer be admitted in evidence for any pur-

poses except as explanatory [10*] to the Answer;

1-K, the Answer filed by Respondent Union; 1-L,

the Order Rescheduling Hearing; 1-M, the Affidavit

of Service of 1-L with return registry receipts

attached.

Mr. McGraw: The Union has no objections to

the admission of these documents.

Mr. Holmes: I object to the offer of 1-J on the

ground that the General Counsel is attempting to

*Page numbering appearing at top of page of original Reporter's

Transcript of Record.
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delete part of the Company's Answer. He should

either offer the entire Answer or none at all. The

contract attached to the Answer as an Exhibit is

pleaded in the Answer as part of the Answer by

reference to it in the body of the Answer. You
can't delete the contract without deleting part of

the Answer, and I object to an offer of part of the

Answer. It must either be offered in toto or not

at all.

Mr. Bamford : If I may answer, the entire docu-

ment is itself attached; however, by my offer I do

not wish to underwrite the foundation or the valid-

ity of the contract, but merely wish to state that

the offer is made in the form of a pleading rather

than the offer on an Exhibit.

Mr. Holmes: Obviously the Exhibit is part of

the pleading. The first paragraph of the Answer

reads: " Prior to the tenth day of October, 1949,

Westinghouse Electric Corporation negotiated a

collective bargaining agreement with International

Association of Machinists, District Lodge 93, Local

504, which said agreement was executed on the

tenth day of October, 1949. [11] A copy of said

agreement is attached hereto, marked Exhibit 'A'

and by this reference made a part hereof ; " So that

is as much a part of my Answer as though I had

somebody copy the entire document in the Answer,

so it cannot be excluded from the Answer without

excluding the whole thing.

Trial Examiner Parkes: Well, are you taking

the position that the contract should be stricken

from his Answer, a motion to strike?
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Mr. Bamford: If the pleader feels that the

contract is relevant—and I believe it is—to his

pleading, I would not move to strike the Answer.

However, I don't want to be in the position of

having the contract itself go into evidence for all

purposes at this time without proper foundation.

Trial Examiner Parkes: Well, I think it is a

part of the pleadings, what I would call the plead-

ings in the case. I did examine them last week.

Mr. Holmes: I think Mr. Bamford is a bit mis-

taken about this offer he is making. When he offers

my Answer, he is offering my denial, and I don't

expect that he is offering to prove everything that

I have—or prove my denial. That is, of course,

contradictory to his offer of the Complaint. I think

he is just mistaken about the purport of his offer.

He is simply making this pro forma offer in order

to get these matters before the Trial Examiner. I

can offer the Answer just as well as he, and if he

doesn't want to offer my Answer, [12] then I shall.

Trial Examiner Parkes : It is just customary for

the Answer of any Respondent to be included in

the formal exhibits offered by the General Counsel

at the outset of the hearing.

The formal pleadings, consisting of documents

numbered for identification as 1-A through 1-M, are

received in evidence.

(Thereupon the documents above referred to

were marked General Counsel's Exhibits Nos.

1-A through 1-M for identification and received

in evidence.)
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Mr. Bamford: Next, I should like to direct the

Examiner's attention to paragraph I of the Com-

plaint, which sets forth certain commerce facts as

allegations of the Complaint. Respondent Com-

pany's Answer neither admits nor denies paragraph

I; hence, I assume that it may be deemed to be

admitted by failure to meet the allegations. Re-

spondent Union's Answer, however, by paragraph

I, pleads lack of knowledge. Now, it is my under-

standing that the parties will stipulate that if wit-

nesses were called, that they would testify to the

facts contained, or rather alleged in paragraph I of

the General Counsel's Complaint. [13]

* * #

Mr. McGraw: Yes, I will so stipulate.

* * *

Mr. Holmes: We are prepared to stipulate that

those same facts are true with respect to the year

1949. Do you want to make it more recent?

Mr. Bamford: As amended, is that stipulation

acceptable ?

Mr. McGraw: Yes, we will stipulate, we will

accept that stipulation and join in it.

Trial Examiner Parkes: Very well, gentlemen.

Mr. Bamford: Will the Company also stipulate

that the allegation in paragraph II that the Re-

spondent Union is a [14] abor organization is cor-

rect?

Mr. Holmes: Sometimes, I am inclined to think

it is a political organization, but I will enter into

the stipulation.



108 National Labor Relations Board vs.

Mr. Bamford : I think that the meaning of para-

graph XI is clear in its intent, although I will

concede that the paragraph may contain certain

ambiguities. If the Counsel for the Respondent

Company wishes, the General Counsel will under-

take orally to amend the Complaint at this time to

remove any possible ambiguity as follows

:

The aforesaid acts of Westinghouse as set forth

in paragraph V above, constitute unfair labor prac-

tices within the meaning of Sections 8 (a) (1) and

8(a) (3) and Sections 2(6) [15] and 2(7) of the Act,

and aforesaid acts of the Union as set forth in

paragraph IV above, and each of them, constitute

unfair labor practices within the meaning of Sec-

tions 8 (b) (1) and 8 (b) (2) and Section 2 (6) and

(7) of the Act. The final wherefore paragraph may
stand in this motion to amend.

Trial Examiner Parkes : Does the motion satisfy

your objections, Mr. Holmes?

Mr. Holmes: I think if the Complaint is

amended in that respect it will be clear.

Trial Examiner Parkes: Any objection, Mr.

McGraw ?

Mr. McGraw: Well, I think there are probably

many reasons why it should be dismissed on other

grounds, although I doubt that this is the proper

time to make such a motion.
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CLYDE W. SCHEUERMANN
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Bamford:
* * *

Q. At any time were you ever employed by

Westinghouse Electric Corporation in Sunnyvale?

A. Yes.

Q. Are you employed there at the present time?

A. No.

Q. When did your employment with Westing-

house terminate? A. November the 11th.

Q. And what year was that ? A. 1949.
* * *

Q. How long have you worked at the Sunnyvale

plant, Mr. Scheuermann?

A. I was employed there by the former com-

pany, Hendy, I believe it was June, 1941, and when

Westinghouse took over, I continued in employ-

ment.

Q. And at the time of your termination, what

was your job with Westinghouse?

A. I was a journeyman machinist on assembly.

Q. What shift were you working?

A. Swing shift.

Q. And who was your immediate supervisor in

that occupation? A. Frank Judd.

Q. Now, during any time while you were at

Westinghouse, and [17] prior to that at Hendy,

were you a member of Machinists Local 504?
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A. I wasn't listening. Would you repeat that?

(Question read.)

The Witness: Yes.

Q. (By Mr. Bamford) : When had you first

joined the Machinists? A. In 1941.

Q. Now, in the spring of 1941 were you expelled

from the Machinists? A. I was, yes.

# * *

Q. Now, in 1949, the first part of that year, had

you become active on behalf of another labor [18]

organization ? A. Yes.

Q. What was the name of that labor organiza-

tion?

A. Independent Westinghouse Workers Union.

Q. Did you hold an office in that organization?

A. Yes.

Q. And what was that office?

A. President.

Mr. McGraw: Well, Mr. Hearing Officer, I am
going to object to the entire line of questioning

here, on the ground, frankly, that such information

is immaterial to the issues involved in this case. It

doesn't make any difference whether we did or did

not expel him, nor does it make any difference what

the reasons were. It still doesn't go to the point of

the charges and to the Complaint. Certainly there

is a field of inquiry which we think is privileged

and which the Act admits, and that is that the rules

and regulations of a union as to its conditions for

membership are not to be affected by this particu-
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lar law, and so the aspect of going into these things

that don't go to the point at issue, opens up a field

of inquiry which we think broader than necessary

insofar as these particular charges are concerned.

We have admitted in our Answer, actually, the fact

that he was discharged for cause. If now it becomes

necessary that we must prove that we had good

cause, it is all right with us, but frankly we [19]

think that it is immaterial and irrelevant, and the

relationship of this man to this union is none of

the Board's business, whether you have charges

before it or not, and no matter what the charges

are. The question comes down, frankly, to whether

or not within a short period of time this man
offered to pay dues or whether he didn't, or whether

or not he made an application for reinstatement or

whether or not he didn't, and those are the only

facts that have any bearing on the charges here.

Mr. Holmes: I join in Mr. McGraw's objection,

not necessarily on all of the same grounds, but cer-

tainly on the ground that in point of time these

matters that Mr. Bamford is presently going into

are immaterial and irrelevant. They occurred—he

is talking about things that occurred in the spring

of 1949, and the acts complained of in the Com-

plaint, or the act complained of took place on

November 11th, so it would be eight or nine months

later, and certainly unless there is some prelimi-

nary tieing in of these various occurrences, I think

that acts which occurred in the spring of 1949 are

immaterial.
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Trial Examiner Parkes: Mr. Bamford?

Mr. Bamford: Well, I shall treat the joint and

several objections of Respondents as anticipating

my next question—I believe there is presently no

question before the witness—and argue on that

basis. The proviso, the second proviso to Section

8 (a) (3) of the Act reads: [20]

"That no employer shall justify any discrimina-

tion against an employee for non-membership in a

labor organization (A) if he has reasonable grounds

for believing that such membership was not avail-

able to the employee on the same terms and condi-

tions generally applicable to other members, or

(B) if he has reasonable grounds for believing that

membership was denied or terminated for reasons

other than the failure of the employee to tender

the periodic dues and the initiation fees uniformly

required as a condition of acquiring or retaining

membership."
* * *

Mr. Bamford: One, it certainly is enlightening

and background evidence ; two, the testimony of this

witness will [21] certainly establish that the wit-

ness' further testimony is inherently credible and

that the Respondent Union bore him a long-stand-

ing grudge. The expulsion and the fine from the

union set up the picture of what later occurred.

Hence, I think it is very relevant.

Mr. Holmes: I never heard of any justification

for testimony on the ground it is going to make

something that the witness says later credible.
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Trial Examiner Parkes: Objections overruled.

I believe it is proper examination in this line for

the General Counsel's case. However, we are not

here trying the merits for the witness' expulsion

from the union, if indeed he was expelled from

membership in the union. That is simply a fact

that Mr. Bamford must show in order to carry out

his theory of the case, but we are not going into

the merits of that expulsion, again as I say, if he

was expelled. I do not know.

Mr. Bamford: I intend to pursue it no further.

I just merely asked the witness a preliminary ques-

tion to explain how he got in trouble with the

Respondent Union; the nature of that trouble will

not be explored any further.

Mr. McGraw: Mr. Trial Examiner, do I under-

stand your ruling to mean that Mr. Bamford is now
free to proceed to try and prove a grudge? By his

own statements he said that he wanted to go into

this to show that there was a grudge and that was

material to him. [22]

Trial Examiner Parkes: Well, he made that

statement. We will wait until he continues with

the examination to see whether that issue is raised.

Q. (By Mr. Bamford) : Now, in March of 1949

were you notified by the Respondent Union, Local

504, I.A.M., of charges that had been placed against

you by that union?

Mr. McGraw: Objection.

Mr. Holmes: May I have a continuing objection

to this line?

Trial Examiner Parkes : You may, sir.
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Mr. Bamford: Did you hear the question?

Trial Examiner Parkes: Mr. McGraw has an

objection.

Mr. McGraw: I object, Mr. Hearing Officer. We
have already admitted in our Answer that he was

expelled for cause. I don't see why we have to go

beyond that particular admission, and we actually

certainly appear to be going into his trial, and the

reasons for it, and I renew my objection that the

entire line and this particular question is imma-

terial and irrelevant and shouldn't be gone into.

Trial Examiner Parkes: Well, I assume the

position of Mr. Bamford is that this is material in

that it may cast light upon the knowledge of the

company as to the reason for the expulsion of Mr.

Scheuermann.

Mr. Bamford: That is correct, sir, and the mo-

tive underlying the union's request for his discharge

to the company. [23]

Mr. Holmes : You say that goes to prove knowl-

edge of the company?

* * *

Q. (By Mr. Bamford) : In March, 1949, were

you notified by Local 504 that charges had been

placed against you? A. I was. [24]

Q. Now, I show you what purports to be two

letters to you from Local 504, both dated March 4,

1949, and ask you if you can identify these docu-

ments as having been received by you?

A. Yes, I received those.
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Mr. Bamford: May they be marked for identi-

fication as General Counsel's exhibit next in order?

Mr. Holmes: Which is which?

Mr. Bamford: Well, I shall ask the reporter to

mark the letter signed by Babcock with the attach-

ment as General Counsel's Exhibit 2 for identifica-

tion, and the letter signed by the Trial Committee

as General Counsel's Exhibit 3 for identification.

(Thereupon the documents referred to were

marked General Counsel's Exhibits Nos. 2 and

3 for identification.)

Trial Examiner Parkes: Are you offering them

at this time?

Mr. Bamford: At this time General Counsel's

Exhibits 2 and 3 for identification are offered in

evidence.

Mr. McGraw: We object on the ground it is

irrelevant and immaterial and doesn't go to any

of the issues in the case.

Mr. Holmes: I object to the documents also on

the ground they are incompetent, irrelevant and

immaterial; they have no bearing upon any of the

issues raised in the Complaint against the company

and there is no proof that the company had [25]

knowledge of these documents.

Trial Examiner Parkes : The objections are over-

ruled. General Counsel's Exhibits 2 and 3 are re-

ceived in evidence.

(The documents heretofore marked General

Counsel's Exhibits Nos. 2 and 3 for identifica-

tion were received in evidence.)
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GENERAL COUNSEL'S EXHIBIT No. 2

International Association of Machinists

Local No. 504

P. O. Box 311

San Jose 2, California

45 Santa Teresa St., Room 208

March 4, 1949

Registered

Mr. Clyde Scheuermann

177 So. 26th St.

San Jose 2, Calif.

Dear Sir and Brother:

In compliance with Article K, Section 1 of the

Grand Lodge Constitution, you will find enclosed a

copy of the charges filed against you by Business

Agent Gorham relative to your having violated

Article 24, Section 2 of the Grand Lodge Consti-

tution.

Fraternally yours,

RAY BABCOCK,
President.

CD:ja

enc. (2)
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(Copy)

45 Santa Teresa St.

Room 208

March 4, 1949

Machinists' Local 504, I. A. of M.

45 Santa Teresa St., Room 208

San Jose, California

Attn.: Mr. Ray Babcock, Pres.

Dear Sirs and Brothers

:

I am hereby formally filing charges against

Brother Clyde Scheuermann.

I charge that Brother Clyde Scheuermann has

violated Article XXIV, Section 2 of the Grand

Lodge Constitution.

Fraternally yours,

F. W. GORHAM,
Asst. Business Agent.

FWG:ja
cc: Clyde Scheuermann

Trial Committee

Received in evidence September 5, 1950.
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GENERAL COUNSEL'S EXHIBIT No. 3

International Association of Machinists

Local No. 504

San Jose 2, California

45 Santa Teresa St., Room 208

March 4, 1949

Registered

Mr. Clyde Scheuermann

177 So. 26th St.

San Jose 2, Calif.

Dear Sir and Brother:

This is to advise you that a hearing will be held

with a Trial Committee relative to the charges pre-

ferred against you by Business Agent Gorham.

Your presence is requested at said trial in order

to have all the facts clearly submitted and an im-

partial and fair decision rendered by the Trial

Committee.

Said meeting will be held on Tuesday, March 8,

1949, at 8:00 p.m. in the Machinists' Office, Room
207, 45 Santa Teresa St., San Jose, California.

Fraternally yours,

TRIAL COMMITTEE,
LOCAL 504, I. A. of M.

HENRY SMITH,
JOHN BENTZ,
HARRY LAWRENCE.

Received in evidence September 5, 1950.
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Q. (By Mr. Bamford) : Now, General Coun-

sel's Exhibit 3 requests your presence at a meeting

on Tuesday, March 8, 1949, so that you may appear

—so that you might have appeared, to be at a trial

mentioned in the letter.

Did you, in fact, attend a trial of that nature?

A. No.

Q. Did you notify the union or request the trial

be postponed or set differently?

A. Yes. I wrote a letter requesting that it be

held over to some time more convenient, because I

worked the swing shift at the time it was held.

Mr. Bamford: Can you hear him? I think you

can speak a little louder, please.

Q. (By Mr. Bamford) : Did you receive a reply

to your letter? A. No.

Q. Now, sometime later, did you receive a com-

munication from the union that you had been ex-

pelled and that a fine of $500.00 had been lodged

against you? A. I did. [26]

* * *

Q. (By Mr. Bamford) : Now, I show you what

purports to be a letter from Local 504 to you, dated

May 12, 1949, and ask you if you can identify it

as having been received by you?

A. Yes, I received it.

* * *

Trial Examiner Parkes : The objections are over-

ruled. General Counsel's Exhibit 4 is received in

evidence.
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(The document heretofore marked General

Council's Exhibit 4 for identification was re-

ceived in evidence.)

GENERAL COUNSEL'S EXHIBIT No. 4

International Association of Machinists

Local No. 504

San Jose 2, California

Room 208, Labor Temple,

45 Santa Teresa Street.

May 12, 1949.

Registered

Mr. Clyde Scheuermann,

177 So. 26th St.,

San Jose, California.

Dear Mr. Scheuermann:

Please be advised that we have been informed by

General Secretary Treasurer Eric Peterson that the

$500.00 fine imposed against you by Lodge 504 has

been approved by the Executive Council and that

the Grand Lodge records have been indicated to

show that you have been fined the sum of $500.00

and expelled from membership.

Very truly yours,

/s/ JAMES LeBLANC,
Res. Secy,

/as

Received in evidence September 5, 1950.
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Q. (By Mr. Bamford) : Now, at or about the

time of the trial and your expulsion from the

union, had you been paying dues to the I.A.M. %

A. Yes, I was. [27]

Q. On a still later occasion were those dues re-

turned to you? A. They were.

Q. Now, I show you what purports to be a letter

from Local 504 to you, dated June 3, 1949, which

returns certain dues and which states that, "We
cannot accept dues from you," and I shall ask you

if you can identify this document as having been

received by you?

A. Yes, I received that.

* # *

Trial Examiner Parkes : The objections are over-

ruled. [28] General Counsel's Exhibit No. 5 is re-

ceived in evidence.

(The document heretofore marked General

Counsel's Exhibit No. 5 for identification, was

received in evidence.)
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GENERAL COUNSEL'S EXHIBIT No. 5

International Association of Machinists

Local No. 504

San Jose 2, California

Registered

Room 208, Labor Temple,

45 Santa Teresa Street.

June 3, 1949.

Mr. Clyde W. Scheuermann,

Star Route,

Alma, California.

Dear Mr. Scheuermann

:

Enclosed you will find your money order for $2.00

which was recently sent to Local 504. Also a money

order for $4.00, $2.00 of which was sent in the last

of March and $2.00 the first of May.

As you know, in accordance with the Constitu-

tion, the members of Lodge 504 voted to expel you

on March 16, 1949. The General Secretary Treas-

urer of the International Association of Machinists

advised Lodge 504 in a letter dated April 28, 1949,

that the Executive Council of the International As-

sociation of Machinists had concurred with the ac-

tion of Lodge 504 in expelling you and fining you

the sum of $500.00 for violation of the Constitution

of the International Association of Machinists. You
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are, therefore, not a member of the International

Association of Machinists and we cannot accept

dues from you.

Very truly yours,

/s/ A. J. PIEROTTI, F.S.

encs.

Received in evidence September 5, 1950.

* * *

Q. (By Mr. Bamford) : Now, you stated, I be-

lieve, Mr. Scheuermann, that you were discharged

on November 11, 1949, is that correct?

A. Yes.

Q. From whom did you first hear of that dis-

charge ? A. From Mr. McAuliffe.

Q. And was he a superintendent at Westing-

house ?

A. Yes, something like that. What is your

title?

Mr. McAuliffe : That is about right. [29]

* * *

Q. (By Mr. Bamford) : Now, where did you

see Mr. McAuliffe? A. In his office. [30]

* * *

Q. Now, what was said and by whom during

that conversation?

A. I think Mr. McAuliffe started the conversa-
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tion by saying he had a letter from the union. He
said, "I will read it to you and then I will let you

read it." He read the letter to me and then he

handed it to me.

Q. And then did you read it ? A. I did.

* * *

Q. Now, I show you what purports to be a [31]

letter from District Lodge 93, I.A.M. to Mr. B. H.

Goodenough, Manager, Industrial Relations, West-

inghouse Electric Corporation, dated November 11,

1949, and ask you if you can identify this as the

letter which you have just spoken about?

A. That is correct. [32]

* * *

Q. Can you tell me, please, Mr. Scheuermann,

whether the name of Louis G. Gennai had been

deleted at the time the letter was shown to you?

A. This is the way it was when I saw it.

Q. With the deletion and the pencil corrections,

is that [33] correct—I mean the ink corrections?

A. Yes.

Mr. Bamford: General Counsers Exhibit 6 is

offered in evidence.
* * *

Trial Examiner Parkes: Very well. General

Counsel's Exhibit 6 is received in evidence, and you

may substitute a copy for the original.

(The document heretofore marked General

Counsel's Exhibit No. 6 for identification was

received in evidence.)
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GENERAL COUNSEL'S EXHIBIT No. 6

(Copy)

November 11, 1949.

Mr. B. H. Goodenough,

Manager, Industrial Relations,

Westinghouse Electric Corporation,

Sunnyvale, California.

Dear Mr. Goodenough:

We are requestiong Westinghouse Electric Cor-

poration, Sunnyvale plant, to terminate the employ-

ment of [Name deleted*] Cleveland A. Norris and

Clyde W. Scheuermann for failure to comply with

Section 2 of the Agreement between Westinghouse

Electric Corporation, Sunnyvale plant, and District

Lodge #93, International Association of Machinists.

Very truly yours,

F. W. GORHAM,
Asst. Business Representative.

FWG:as

Copy to G.C.M. 11-17.

Received in evidence September 5, 1950.

"Deletion O.K'd by C. Schwartz 11/11/49.
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Mr. Holmes: Be sure it is conformed. [34]

Q. (By Mr. Bamford) : Now, after he had read

the letter—rather, after Mr. Goodenough had read

this letter to you and you had read it to yourself,

was there any further conversation between you

—

Correction, Mr. McAuliffe.

A. Yes. After he read the letter, he said, "I have

a copy of the agreement here. I will read the sec-

tion—it refers to you and you may read it." So he

read it to me and then I read that section two I

believe it was

Mr. Holmes: Section what?

The Witness : Section 2, I believe it was.

Q. (By Mr. Bamford) : Now, I show you

—

rather, I direct your attention to Section 2 of the

purported contract between the union and the com-

pany, which is attached as Exhibit A to General

Counsel's Exhibit 1-J, which section purports to re-

late to union security, and I shall ask you to ex-

amine that and then tell us if that is the section

which you and he read?

A. The wording, I am sure, is the same. It is

not the same document.

Q. But that was the wording that appeared in

the document which he showed to you, is that cor-

rect? A. That is right. [35]

* * *

Q. Now, after you had read Section 2, was there

any conversation between you and Mr. McAuliffe?

A. Yes. I said, "But I don't believe this applies
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in my case," and he referred to the agreement and

pointed to the line, and he said, "You mean this

part?" and I took it from him and looked at it and

I said, "Yes."

Q. Now, what part was that? Would you like

to look?

A. Yes. It's something about equal rights.

Where it said: "Provided, however, that the union

shall not request the company to discriminate

against any employee for non-membership in the

Union if such membership is not available to the

employee on the same terms and conditions gener-

ally applicable to other members, or if membership

is denied or terminated for reasons other than the

failure of the employee to tender the periodic dues

or initiation fees uniformly required by the Union

as a condition of acquiring or maintaining member-

ship."

Q. And
A. That is the part he referred to.

Q. That is the section he referred to, is that

correct? A. That is right. [36]

* * *

Q. Who was it that referred to that specific

part of the section, you or Mr. McAuliffe?

A. When I finished reading the section I handed

it back to Mr. McAuliife and when I said, "I don't

believe it refers to my case," he handed it over the

table and said, "You are referring to this part of

it?"
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Q. And that was the part you just read?

A. Then he reread it and I said, "Yes, that is

what I referred to."

Q. Was there anything further said?

A. Yes.

Q. What was it?

A. He told me of how he happened to pick up

the letter that day. He said he had been to Mr.

Goodenough 's office; Mr. Gorham presented the

letter, and he said he talked to Ben about it and he

was of the opinion that it just wasn't quite right,

but he said Ben assured him that he had asked Mr.

Gorham the three necessary questions and as far

as he was concerned, why, they were going to abide

by the agreement. [37]

* * *

Q. When he referred to Ben, who did he mean,

if you know? A. Mr. Goodenough.

Q. And what was Mr. Goodenough's job?

A. Public Relations, I believe.

Q. Was he connected with the employment office

in any way?

A. Well, you have got me confused. The employ-

ment office was Mr. Kelly, but it seems to me that

Mr. Goodenough is over [38] and above Mr. Kelly,

I believe. Whether he is Public Eelations or not,

I don't know.

Q. You don't know his exact title?

A. No.

Q. Is Mr. Goodenough present here in this hear-

ing ? A. Yes.



Internatl. Assn. of Machinists, etc. 129

(Testimony of Clyde W. Scheuermann.)

Q. And is Mr. McAuliffe here present at the

hearing ? A. Yes.

Q. Now, you also mentioned in this last testi-

mony a Mr. Gorham. Who was he ?

A. Assistant Business Agent, I think, of Lodge

504.

Q. Now, was there anything further said in this

conversation with Mr. McAuliffe ?

A. Mr. McAulirle said that "I don't think they

can make it stick, do you?" and I said, "No, I

don't," with that, there was—well I won't elaborate.

Q. Well, tell us what you remember Mr. Schue-

ermann.

A. Well, with that there was some lull, a lull in

our conversation, and finally I broke the silence by

asking, "Well, what do you expect me to do?" He
said, "Well, they have asked me to terminate you

and we are going to go through with it." Then he

advised me how to go about it, and also asked me if

I would try to clear out that night, out of the

shop. [39]
* * *

Q. Now, did you return to the company on

Monday? A. I did.

Q. Prior to that, however, did you go to the

I.A.M. office [40] to see if you could get things

fixed up? A. Yes, I did.
,

Q. And where is the I.A.M. office?

A. In San Jose.

Q. And what did you do there?

A. First I went to the desk and told the girl I
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wanted to make application for the union shop in

Sunnyvale, and she gave me the blanks. I started

to fill them out and she stapled them, and then she

went to a set of files and I knew that she wasn't

familiar with me when she did that, I knew she

wasn't familiar with who I was or what my case

was because she immediately went into Mr. Scott's

office, the business agent, and when she returned,

she said—she took the papers from me and wadded

them up and threw them in the waste basket and

said, Mr. Scott wanted to see me.

Mr. Holmes: I didn't hear his answer, the end

of that answer. I am sorry.

Trial Examiner Parkes: Please read it.

(Answer read.)

Q. (By Mr. Bamford) : Now, while you were

there in an attempt to sign this application

Mr. Holmes: I object to that. Mr. Bamford is

again characterizing what the witness did. Let the

witness testify. Don't characterize for him. I think

that the question should simply ask for facts. [41]

Mr. Bamford : I will withdraw the question, but

I would appreciate it if Counsel would let me con-

clude the question before objecting to it.

Q. (By Mr. Bamford) : While you were there

at the desk with the girl, was there anyone else

present?

A. Yes, some other machinist walked in and ap-

parently she knew him

Mr. McGraw: I move to strike "apparently she
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knew him." that is obviously a conclusion of the

witness.

Mr. Holmes : Let him finish.

Mr. McGraw : I thought he had finished.

Trial Examiner Parkes: Let him finish his

answer.

The Witness : Apparently she knew him, because

he said "What is this, a new one*?" and she said,

"Today is the deadline, you better sign one." I

don't know who he was or haven't seen him since.

Mr. McGraw: Is that all of your answer 1

?

The Witness: That is all, yes.

Mr. McGraw : I move to strike the entire answer

as being a conclusion of the witness and hearsay.

It has no bearing on the issues of the case.

Mr. Bamford: Well, I will join in that motion

so far as the phrase "apparently she knew him," is

concerned. The rest of the answer, I think is rele-

vant and I believe it may stand. [42]

Trial Examiner Parkes: The phrase "appar-

ently she knew him," may be stricken; the re-

mainder of the answer may stand.

Q. (By Mr. Bamford) : Did you recognize this

other fellow as an employee at Westinghouse ?

A. No, I did not.

Q. You had never seen him before, is that cor-

rect f A. No.

Q. Well, did you, after she had said that Mr.

Scott wanted to see you, did you see Mr. Scott?

A. I did.

Q. Whereabouts'? A. In his office.
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Q. And what was Mr. Scott's job?

A. He is Business Agent of 504.

Q. Is he Gorham's superior?

A. I believe that is the arrangement.

Q. Was there anyone else present when you saw

Mr. Scott? A. No.

Q. What was said and by whom during this con-

versation ?

A. I told Mr. Scott what I was there for and to

try and see if there wasn't some way that some mis-

understanding—or, some way it could be rectified,

if I had overlooked any obligation and he said,

"Well, Clyde, I think it can be fixed up all right

if you pay your initiation fee and your dues and

your $500 fine." When he said the $500 fine, that

is—I kind of [43] laughed and I said, "Oh yeah?"

and he said, "Well, I will tell you Clyde, I haven't

followed the case." He said, "Frank has been on

this. I will tell you what I will do, I will make

you an appointment for anytime you say." So we

decided on an appointment the next day at 10:00

o 'clock.

Q. And by "Frank," he meant Frank Gorham,

is that correct? A. Yes.

Q. Now, did that end the conversation with Mr.

Scott? A. That did, yes.

Q. And then after this visit to the I.A.M. office,

did you then go to the Westinghouse plant?

A. I did. [44]
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Q. Well now, after you had gone to the West-

inghouse plant, did you see any Westinghouse offi-

cial there concerning your discharge ?

A. Yes, I saw Mr. Goodenough.

Q. And is that the same Mr. Goodenough of

whom you have previously spoken ?

A. That is right.

Q. Where did you see him?

A. In his office at the plant.

Q. Now, was there anyone else present?

A. No one. His secretary was in an outer room,

in an adjoining room.

Q. Now, as best as you can remember, what was

said and by whom during this conversation with

Mr. Goodenough?

A. After preliminary hellos, I told Ben that I

had been down to see Gorham or to see Scott and

what had taken place. I told him I had an appoint-

ment with Gorham for the next day. I asked [46]

him if there wasn't something that could be readily

fixed up between us rather than to have it go this

far. We talked about the fact—the letter that the

union had sent, and he said he had asked Mr.

Gorham the necessary questions, and when the

agreement was written, he said, he made it very

specific that it could be written—that section should

be written word for word with the Taft-Hartley

law. I told him that I didn't think it was much of

a square deal on my part since I had no way of

knowing what the conditions of the agreement were.

He said, "Well, you were at union meetings." I
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said, "Yes, but we hardly go"—I believe I said,

"Did you ever try to go to a union meeting after

you were fired and expelled." I said I thought I

should have some way of knowing what conditions

I was working under. He said, "Well, after all, we
are a big—got a lot of employees and we can't go

around and tell everyone what their particular con-

ditions are." After telling him that I had an

appointment with Mr. Oorham for the next day, he

asked me if I minded stopping in to see him after

the appointment. I told him that I would. Outside

of that it was a general conversation, goodbye, and

I know he told me that he was there—I thanked

him for his time and he told me he was there to

assist me anytime, that was his job as a personnel

director, to meet the public.

You still can't hear me, I guess. My voice is ter-

rible.

Q. Now, prior to the conversation you had with

Mr. McAuliffe, [47] had you ever seen a copy of

the purported contract between the company and

the Machinists? A. No, I hadn't.

Q. Did you know of its existence? A. No.

Q. Had the company at any time informed you

of the existence of the contract? A. No.

Q. Had the union spoken to you about it?

A. No they had not.

Q. Were there any rumors about the plant

which would lead you to conclude that the contract,

in fact, had been signed?

A. There were rumors, yes. Working the swing
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shift, there were many rumors about whether the

contract was signed and if it had been signed, what

was in it, and being interested in union matters, I

was trying to delve out what might be in the agree-

ment, but nobody in our shift seemed to know any-

thing about it.

Q. Did you keep your appointment with Gorham
the following day on Tuesday? A. I did.

Q. And where did you see him ?

A. In San Jose, at the hall, the union hall.

Q. Whereabouts in the hall did you see him 1

?

A. At his desk. [48]

Q. Was there anyone else present?

A. The girls were in the background there. That

was all.

Q. Did you have a conversation with Gorham?

A. Yes.

Q. And what was said, and by whom, during

this conversation?

A. I very briefly told him why I was there and

asked him if there wasn't— if I couldn't make

application to abide by the union shop, and he said,

" Clyde, I can't do that. You haven't got a job."

And I said, "Is that your answer?" He said,

"Yes," and I walked away.

Q. Did you return to the plant on any occasion

after you had spoken to Gorham?

A. Yes, I called back to see Mr. Goodenough, as

I said I would.

Q. And where did you see Mr. Goodenough on

this occasion? A. In his office.
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Q. Was there anyone else present?

A. No.

Q. Was this the same day, Tuesday?

A. Yes. These dates, Monday and Tuesday—

I

know it was the following day. I cannot say

whether it was the 29th or place the date at that

time because it is all too far back in the back-

ground.

Q. Well, either the same day or within a day or

so after you had seen Gorham, you saw Good-

enough again, is that correct?

A. No, I saw Goodenough the same day. I went

directly to his [49] office.

Mr. Holmes: I didn't hear the last of that.

The Witness : I went directly from Mr. Gorham.

Q. (By Mr. Bamford) : And what was said and

by whom during this second conversation with Mr.

Goodenough ?

A. I said I had been in to see Frank and he

said—asked what answer I got and I told him the

answer. I don't think he expressed any opinion

whatever, just nodded his head, as much as to say,

"I thought so." We talked

Mr. Holmes: Are you through?

The Witness: What?
Mr. Bamford: He started again Counsel.

Mr. Holmes : If he is through with that answer,

I would

Trial Examiner Parkes: Let him finish the

answer, then you can state your objection.
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Mr. Holmes: Yes.

Trial Examiner Parkes : Go ahead.

The Witness: Then we spoke again of the same

thing we had talked about the day before. I still

thought there should be a way—I asked him if

there had been any comments about my work or any

lack of cooperation since the election was over. He
assured me that there hadn't been, but in the eight

years I had worked there, if there had been any-

thing wrong with my work the company would find

a way to get rid of me. He said the management

generally does. So just before I left, I asked [50]

him if he had an agreement, a copy of the agree-

ment or something—I would like to have it, I would

like to know what was in it, and he said, "Yes, I

think we could scare up one around here some-

where. '

' At that, he called the girl and asked her if

she could locate one, and presently she arrived with

one and we looked it over and discussed the pros

and cons for maybe a minute or two. And then,

why, I asked him if I might have that copy and he

assured me that I could. With that, we parted.

Mr. Holmes: Is that the end of the answer? I

would like to have it read back, please.

Trial Examiner Parkes : Please read it back.

(Partial answer read.)

Mr. Holmes: I move to strike that portion, "as

much as to say I thought so.
*

'

Mr. Bamford: I will join in the motion.

Trial Examiner Parkes: The testimony to the

effect, "as much as to say I thought so." may be



138 National Labor Relations Board vs.

(Testimony of Clyde W. Scheuermann.)

stricken. I may not have quoted the exact language,

but I think the intent of my ruling is clear.

Mr. Holmes : May I hear the rest of it now % He
has read part of it.

(Answer read.)

Mr. Holmes: I move that that portion be

stricken as not responsive to the question.

Trial Examiner Parkes: Please read a little bit

more in [51] advance of the portion referring to

—

I mean, where he says something about his being

there eight years. I don't know what the testi-

mony indicates, whether it is a statement of some-

one or

Mr. Holmes : I thought it was his own statement.

Trial Examiner Parkes: Let us hear it again.

(Answer read.)

Mr. Holmes: I don't think that was intended to

be by him as a statement from Mr. Goodenough.

Apparently it is something he is interjecting there

as an opinion and I don't think it is responsive.

Trial Examiner Parkes : Well, I suggest that the

record seems to be clear on its face that that is a

part of the conversation with Mr. G-oodenough. If

you have any doubt, I suggest you clear it up on

cross-examination.

Mr. Holmes: Thank you.

Q. (By Mr. Bamford) : Now, do you know Les

011is<? A. I do.

Q. In 1949, was he also working for Westing-

house? A. Yes.
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Q. Is he working there now? A. No.

Q. Do you know when his employment termi-

nated there? A. Just shortly before mine.

Q. Does Ollis live with you, or rather did he live

near you [52] at that time? A. Yes. [53]

* * *

Mr. McGraw: Well, I certainly join Counsel for

the company here and I have a few of my own.

Certainly this is going still further afield in the

testimony about this particular witness and his rela-

tionship with the union. It is wholly immaterial

and doesn't bear on any of the issues here, and

actually goes into matters of union affairs; and if

we are going to rebut such evidence, actually it is

going to mean that we will probably be here all

next week, because certainly it is going far afield

from the charges. Now, to draw a conclusion of

whatever statements might have been made by this

steward to this man Ollis, that the same thing

would apply to him, is absolutely ridiculous. In the

first place, it wouldn't mean anything even if it

happened to this man, let alone somebody not even

involved in this particular charge.

Mr. Bamford: If I may be heard for a second,

Mr. Examiner?

Trial Examiner Parkes: Yes.

Mr. Bamford: It is a common principle of con-

tract law that where a tender is required, that the

requirement of that tender is waived if the tender

would in effect be a useless or idle act. I should be

glad to cite authorities thereto. Now, presumably
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the defense of the company and of the union would

be that this witness failed to make a valid tender of

proper dues and initiation fees. I shall seek to

establish through this witness that such a tender

—

that a tender was made by another individual, both

in his own behalf and on [55] behalf of the witness

during this period of time after the union shop

election had been held, and that the tender was

refused by a designated agent of the union.

Trial Examiner Parkes: Now then, it seems to

me that that statement is a little bit different from

your statement at the beginning. Was Ollie's ten-

der for himself alone or for himself and this wit-

ness?

Mr. Bamford : The tender was for Ollis himself

;

however, the rejection included not only Ollis but

any possible tender on the part of Scheuermann.

Trial Examiner Parkes: Well, I don't care to

hear any more argument on the objection, gentle-

men. It does seem to me initially that we are going

a little bit further afield to bring in Ollis. However,

I shall overrule the objection, without passing upon

the legal argument and position of the General

Counsel in respect to this line of questioning. I

think that it is sufficiently material to this case to

permit the witness to answer.

Mr. Bamford: Mr. Reporter, do you have the

last question marked? If not, I think I know what

it is and I can repeat it.

(Question read.)



Internatl. Assn. of Machinists, etc. 141

(Testimony of Clyde W. Scheuermann.)

Mr. Holmes : If lie knows.

Trial Examiner Parkes : Yes, if you know. [55]

* * *

Q. (By Mr. Bamford) : Do you know if Ollis

had been fined and expelled from the I.A.M.?

A. Yes.
* * *

Q. Well, how do you know that Ollis was

expelled ?

A. I saw the letter, the same as the letter that I

got from the union.

Q. And he received a similar letter?

* * *

Q. Was it a letter addressed to Ollis, similar to

General Counsel's Exhibit 4, which I will show you?

A. Yes, I believe it is.

Q. And do you know if Mr. Ollis received that

letter at or about the same time you received yours ?

A. Yes. [56]
* * *

Q. Well, do you know if a union shop election

was held covering the unit in which you and Ollis

were working in 1949 ? A. Yes.

Trial Examiner Parkes: Did you vote in the

election %

The Witness: No.

Q. (By Mr. Bamford) : Were you working on

the day the election was held? A. Yes.

Q. Did you see the balloting; did you see the

balloting at the election. A. Yes.
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Trial Examiner Parkes: Did you know the pur-

pose of the election? [57]

The Witness: Yes.

Mr. Bamford: Well, so that the record may be

clear, at this point I think the Board may take offi-

cial notice of the fact that in Case No. 20-UA-1943

a consent UA election was held August 25, 1949, in

which a majority of the eligible voters voted to

authorize a union security agreement, and that the

certification of results issued following this election

on September 7, 1949.

Trial Examiner Parkes: Mr. Witness, did you

know the results of the election after it was over?

The Witness: Yes.

Mr. Bamford: I shall repeat my previous ques-

tion.

Q. (By Mr. Bamford) : To your knowledge, on

any attempt following the union shop election, did

Ollis try to pay dues to the I.A.M. ?

A. Yes. [58]

* * *

The Witness: May I answer?

Q. (By Mr. Bamford) : Yes.

A. Yes, we were becoming concerned because

some of the boys began—some of our better friends

were jokingly calling us "free riders" and wanted

to know when we were going to pay our dues, and

we said "Whenever they take them," and a particu-

lar friend of mine told us we'd better get down and

see Gorham and see what he was going to do about

it. We said, "Don't call us 'free riders.' " And I
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asked Les if he had been able to pay dues and he

said, no, he had offered them to Elmer Smiley and

he wouldn't take them—who was the shop steward

in the shop—and then as we walked into the dress-

ing room one evening, we had come in on the swing

shift as they were changing clothes and going off of

the day shift, and we generally met in the corner

—

our lockers were there. There was Ollis and myself

and Smiley and Nelson and Hank Groth. Hank and

Nelson were old friends of mine for a long time,

since when we started at Hendy, so we generally

joked and passed the time of day. Elmer—I think

Elmer started in the plant as my helper. I don't

know if he was employed there before that, but it

was about the time he came in so we talked rather

freely and they said, "When are you 'free riders'

going to start paying dues," or words to that effect;

and Les is a little bit more sensitive than I [59] am
and took it up and said, "How about us, Smiley said

how about taking some dues now," and Smiley said

the same answer he had given him many times

before, "You know I can't take dues from you

guys" and so that ended that particular time. [60]

* * *

Q. Now, on any occasion after the union shop

election had been held, did you witness an attempt

on the part of Les Ollis to pay dues to the I.A.M. ?

A. Yes.

Q. Did this occur on more than one occasion to

your knowledge"? [61] A. Yes.
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Q. Did you witness more than one attempt to

pay dues? A. No, I only witnessed one.

Q. And when did that attempt take place*?

A. In the locker room.

Q. When ? A. As we were changing shifts.

Q. When, Mr. Scheuermann, not where—when

did this happen ?

A. When we were changing shifts.

Q. But, in relation to the year or the month?

A. Oh, very shortly before Les was terminated.

Q. And it took place in the locker room, is that

correct ? A. Yes.

Q. Who else was present?

A. Hank Groth, Nelson, and Elmer Smiley.

Q. Now, did Elmer Smiley hold an office with

the I.A.M. ? A. He was a shop steward.

Q. On any occasion have you ever paid dues to

Elmer Smiley?

A. Most all of the past year or two.

Q. Now, how did it happen that Ollis attempted

to pay his dues to Smiley ?

A. There was an incident of kidding about "free

riders." It perturbed Ollis and he said, "How
about it, Smiley? How about taking some dues

now?" Smiley said, "You know I can't take dues

from you guys." There was some more bantering

and that was the [62] end of it.

Q. And had these fellows accused both you and

Ollis of being "free riders?" A. Yes.
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Q. Who was present in the locker room at that

time?

A. Hank Groth, Nelson, Les Ollis and myself

and Smiley. We were grouped in one corner

together, all our lockers were together.

Q. And you said that someone had been kidding

you about being "free riders." Who was that?

A. Hank and Nels.

Q. And were they kidding both you and Ollis?

A. Oh, yes. [63]

Cross-Examination

By Mr. Holmes:

Q. Can you fix the date of that conversation that

you say took place in the locker room when Mr.

Ollis talked to Mr. Smiley?

A. Not exactly, no.

Q. Can you place it with respect to the date of

your termination of employment?

A. Since Mr. Ollis was terminated three weeks

prior to my termination, it would be hard to deter-

mine—it would be easier for me to determine as to

when he was laid off.

Q. You say he was terminated three weeks

before you were?

A. Since it was the closer date, yes.

Q. All right. Can you fix it with respect to his

termination ?

A. I think it would be—they were beginning to
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question us about these "free riders" right at the

very last few days before he—I would say it was in

the last week. I can't place it exactly because they

didn't begin that until just the time Mr. Ollis was

laid off, and frankly, he was glad to get out of

there [66] because of that

Q. I am not interested in that. Just answer my
questions. Was it a week before, or two weeks, or

three weeks before he was terminated ?

A. Within the last week.

Q. A week. A. A week, yes.

Q. Is that as near as you can fix it ?

A. That is as close as I would—would say it

was within the last seven days.

Q. The last seven days? A. Yes.

Q. Do you know what day of the week it was?

A. No, I can't remember.

Q. Could you fix it with respect to the union

shop election? How soon after the election?

A. The union shop election was held so far pre-

vious to that that I

Q. It was held in August, wasn't it?

A. I don't recall the date.

Q. It was held in August, wasn't it, late in

August ?

A. I don't know. It is a matter of record, isn't

it?

Q. I think it was stated in this record that it

was August 25. Is that in accordance with your

recollection ?

A. I would say that was about right. [67]
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Q. Well, now, how long after that or how long

before it was this conversation in the locker room?

A. A long while after that.

Q. It was after that? A. Yes.

Q. Can you say how long after, a week or two

weeks, or three weeks?

A. Approximately—that is hard to say.

Q. Well, I know you can't give us an exact date,

but I want your nearest estimate.

A. It was a long while after because

Q. Well, how long is a long while, a month, or

three weeks?

A. Possibly a month, possibly three weeks, yes.

Q. Three weeks to a month?

A. Three weeks to a month, yes.

Q. Any more than a month?

A. No, I don't hardly think so, because Mr.

Ollis was laid off about that time.

Q. And you say it was—then, you would say it

was the latter part of September?

A. When I was laid off—November 11th.

Q. This union shop election was August 25th.

Now, if this conversation took place about a month

later, that would be about the latter part of Sep-

tember. A. It was later than that. [68]

Q. It was later than that?

A. Yes, I am sure.

Q. Was it in September?

A. No, I believe it was considerable later than
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September, because it wasn't too far from the time

that he was laid off—November, in November it

would be two months. It wouldn't have been two

months.

Q. Beg pardon?

A. It wouldn't have been two months from the

time he was laid off, no.

Q. You were laid off in November?

A. November 11th.

Q. And you would say it was sometime between

the last of September and the time Mr. Ollis was laid

off, is that right ? A. That is right.

Q. He was laid off around what, the middle of

November ?

A. From three weeks to a month before I was.

Q. From three weeks to a month before you

were ? A. Yes.

Q. Well, then, a month before you were laid off

would have been somewhere around the 11th,

between the 11th of October and the 17th or 18th

of October, is that right ?

A. I would say that would be it.

Q. Would you say that conversation took place

between the end of September and the middle of

October? [69]

A. The middle of October, yes, I could say that.

Q. Between the last of September and the mid-

dle of October? A. That is right.

Q. Now, could we fix it any more exactly than

that?



Internatl. Assn. of Machinists, etc. 149

(Testimony of Clyde W. Scheuermann.)

A. No, I couldn't. I couldn't say that we could.

Q. Well, it was within, say, the two-week period,

then, between the last of September and the middle

of October, two or three week period, is that right*?

A. I didn't understand that.

Q. I say, would you place it, then, as nearly as

you can, in the two or three week period from the

last of September to the middle of October ?

A. I would say it was in the later part

because

Q. Later part of what?

A. Of—did you say the middle of October?

Q. Yes, I said from the end of September to the

middle of October; now, is that as near as we can

fix it?

A. The middle of October is the later date on it.

I would say it was closer to the later date.

Q. It was closer to the middle of October?

A. Yes.

Q. Would you say it was in the first week or

the second week of October; can you fix it that way?
A. It was just a few days, within three or four

days of when Mr. Ollis was laid off, because [70]

Q. A few days before he was laid off ?

A. Just a few days, yes.
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a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Bamford:

* # *

Q. Did your employment terminate in that year ?

A. Yes, it terminated October 17.

Q. 1949? A. 1949.

Q. Now, what was your job immediately prior

to your termination? [71]

A. I was a journeyman machinist on assembly,

turbine assembly.

Q. What shift did you work ?

A. Swing shift.

Q. Did you ride back and forth to work with

Clyde Scheuermann at that time? A. Yes.

Q. Were you a close friend of Scheuermann?

A. Yes, I was.

Q. Now, in the Spring of 1949, were you

expelled and fined $500 by the I.A.M.?

A. Yes.
* * *

Q. Now, did you hear Clyde Scheuerman testify

with respect to an incident of your attempt to pay

dues to Smiley?

A. Yes, just a few minutes ago.

Q. Did such an incident take place ?

A. It was one of several incidents, yes.
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Q. With respect to this particular incident

A. Yes.

Q. (Continuing) : when did that occur, to

the best of your [72] knowledge ?

A. I have tried to fix the date and I can't

exactly, but to the best of my recollection, it was a

few days before I was laid off, the occurrence that

he is talking about.

Q. Would you say that it occurred within a week

prior to your termination?

A. I am quite certain it was in the last week,

because it came as a surprise when I got laid off

and I thought possibly I might have a case—when

I was laid off it came as a surprise and I thought I

possibly might have a case similar to this, and I

have checked back and remember having offered to

pay dues at that—just a few days before and it was

during the last week of my employment there.

Q. Now, where did this attempt to pay dues take

place %

A. In the locker room that we used there.

Q. And to whom was the attempt made %

A. Well, I offered to pay dues to Smiley at that

time and I offered, I believe I phrased it that we

were willing to pay dues at any time, or possibly I

said I am willing to pay dues, but I recall very

definitely Smiley saying, as he had said before,

"You know, we don't want any dues from you

guys,"*** [73]

Q. Who was present during this conversation %

A. Well, there were quite a few people in there,
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because it was a change of shifts. The ones that I

recall definitely were the same ones that Clyde

recalled. There was Clyde himself, and Elmer

Smiley, and Hank Groth and Nelson, and they

—

that is, we were grouped together there. There were

others scattered around who may have heard it

too. [74]
* * *•

Q. How did it happen that you made that offer

to Smiley, Mr. Ollis?

A. The fellows were kidding us and we had been

called "free riders" a few times and I resented

that very strongly, as it implies anti-union activity,

and I didn't feel at all guilty of that, and seeing

Smiley there I thought it would be a good oppor-

tunity to clear the air to anyone around there. [75]

* * *

Q. Now, had the accusation of being "free

riders" been directed against both you and Scheu-

ermann %

A. Yes. I heard him called that and myself too.

Q. Was Smiley there when these accusations

were made on this occasion 1

? A. Yes.

Q. Within earshot? A. Yes.

Q. Prior to this occasion, had you made any

attempt to pay dues or get back in standing with

the union?

A. Several times, before and since.

Q. Well, before this, however

A. Before, yes.
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Q. And what was the nature of those attempts?

A. The first attempt was in March. The old con-

tract hadn't expired and I had been expelled and I

went to Smiley and offered to pay dues and he told

me I would be a damned fool to pay them because

I had been expelled. I told him, regardless, that

they had the contract then, I wanted to pay dues as

long as they [76] had the contract, so he gave me a

receipt for the money and said I was still being

foolish, but he took them. That was the last time

he took dues from me. Later, during the summer,

there were three or four occasions when I offered

to pay him dues.

Q. And on each of those occasions

A. On each occasion I was refused.

Cross-Examination

By Mr. Holmes:

Q. How long have you worked for Westing-

house, Mr. Ollis?

A. About two and a half years, part of it for

Hendy.

Q. You worked for Hendy before Westinghouse

took over their plant ? A. Yes.

Q. Had you been a member of the I.A.M. during

that period? A. Yes.

Q. Had you been a member of Lodge 68 before

being a member of

A. Wait. I had been a member of the Aeronau-
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tical and Production Workers here in San Fran-

cisco years before. I don't

Q. I am referring to your employment at the

plant at Sunnyvale.

A. Oh, no. At no time there was I a member of

Lodge 68. [77]

Q. Were you a member of Lodge 504?

A. 504. (Affirmative nod.)

Q. To whom had you regularly paid dues?

A. I usually paid dues at the office when I

attended the union meetings.

Q. At the union office in San Jose?

A. At the union office in San Jose.

Q. Had you paid them in the plant before?

A. Perhaps once or twice, but not, certainly not,

very often. In fact, I am not sure but what that one

payment to Mr. Smiley in March was the only time.

Whether I paid one or two of them

Q. You say that is probably the only time you

paid them?

A. It is possibly the only time. It is probably

one or two other times.

Q. Do you know of any other times you paid

them in the plant?

A. I don't recall exactly, no.

Q. You paid them to Smiley personally in

March, 1949 ? A. At that time, yes.

Q. Did you get a receipt from him?

A. Yes. [78]
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Q. What other stewards do you know of that

were working there in the building ?

A. Only one other, and he was much further

away. I can 't recall his name right now.

Q. Was it Louis Nunez?

A. Yes. Louis Nunez.

Q. When would you talk to Nunez?

A. Well, when ever he happened to be passing

through. He [80] didn't work near where we
worked. Most of the time he was up in the—where

they make the turbine blades, around the corner in

the building, but he would be passing through

occasionally. [81]
* * *

Q. Were you aware that contract negotiations

were going on during the late summer ?

A. I knew they were going on, yes.

Q. How did you know that?

A. Well, there was talk all over the shop about

—rumors, perhaps, but talk about what was going

into the contract. [83]

* * *

Q. Where were you called a "free rider"?

A. Where?

Q. Yes.

A. Coming in to work and in the locker room

and occasionally on the shift when we were working.

Q. Who called you a "free rider"?

A. Well, I can recall Hank and Nelson, both;

they did it in a rather joking manner. I am quite
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sure Smiley did it the same way, and one or two of

the other fellows, a crane operator and one or two

of the others did it occasionally.

Q. They did it in a joking manner?

A. In a joking manner, yes.

Q. But you didn't take it that way?

A. I didn't take it as a joke, that kind of talk.

Q. Were you rather sensitive about it?

A. If you want to put it that way.

Q. But they appeared to you to be joking, is

that right? A. Yes.

Q. All right. When did you first offer to pay

dues after April?

A. Well, I certainly didn't offer to pay dues

until after the election had been won by the

Machinists, and then I offered on two or three

occasions to Smiley.

Q. Now, would you fix the time of those, please,

how long before your termination ? [90]

A. Oh, that would have been, I would say, at

least once a month during that—September, Octo-

ber, and probably August.

Q. Before the union shop election you offered

to pay dues?

A. Possibly. I don't recall exactly. Until they

won the election definitely—I tried to get back in.

Q. It has been stated in this record that the

I.A.M. was certified as being eligible to enter a

union shop contract on September 7, 1949, the elec-

tion having been held on August 25th.

A. Yes.
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Q. Now, with respect to those dates, can you

state when you first offered to pay dues 1

A. No, I couldn't place it too close.

Q. Well, can you say whether it was before or

after September 7th, the date when the certification

was announced?

A. The certification for what, for the union

shop?

Q. Yes.

A. Oh, I don't know. I believe I offered both

before and after that, because after they won the

election I made it a point to offer, and then a little

while later I offered again, and then

Q. All right. Now, tell me, you say as well as

you can remember you did offer to pay dues before

they won the election, is that right ?

A. No, not before they won the election; before

they were certified. [91]

* * *

Trial Examiner Parkes: May we have the date

on the representation election?

Mr. McGraw: The certification was issued on

July 19, 1949, in Case No. 20-RC-483.

Mr. Bamford: Was that the date of the elec-

tion?

Mr. McGraw: That is the date of the certifica-

tion.

Mr. Bamford: When was the election?

Mr. McGraw: It was prior to that. I don't

remember.
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Mr. Bamford: My records show June 13, 1949,

as the date of the certification election.

Mr. Holmes : The certification, I think, was July

18th, somewhere along in there.

Mr. Bamford: I am sorry, I take it back. The

direction issued June 13th and the elections were

held July 7, 1949.

Mr. McGraw: That is correct.

Mr. Bamford: Board's Supplemental Decision

and Certification of Representatives issued July 19,

1949.

Mr. McGraw: That is correct.

Mr. Bamford: So that in answer to the Exam-

iner's question, the representation election was held

July 7, 1949. [92]

Trial Examiner Parkes: All right. Then you

had the union shop election on August 25, 1949?

Mr. McGraw: That is correct.

Mr. Bamford: Yes, sir.

# * *

Q. (By Mr. Holmes) : I want to get the time

as near as possible, Mr. Ollis, when you first made

your offer of dues.

A. I believe you have that time now.

Q. That was after the union shop election?

Mr. Bamford: Just a moment. That isn't what

the witness testified to.

Q. (By Mr. Holmes) : Was it before or after

the union shop election; can you answer that?

A. I think it was both before and after the
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union shop election, but definitely after they won
the representation, yes.

Q. Now, why did you offer dues after the repre-

sentation election and before the union shop elec-

tion?

A. Well, I offered dues at all times in order to

get back into the union, every time that I offered

them.

Q. That was the reason you offered them?

A. That was the reason I offered them. As short

as a month ago I tried it.

Q. You offered the dues, then, sometime between

July 18 and August 25, the first time? [93]

A. I would say yes.

Q. And you offered them a second time—strike

that, please.

To whom did you offer them on that occasion?

A. Smiley.

Q. Smiley; where?

A. I believe where he works, I offered him dues

a couple of times, anyway.

Q. All right. Then you offered them again after

the I.A.M. had won its union shop election, is that

right? A. Yes, certainly.

Q. How soon after, do you know?

A
Q
A
Q
Q

No, I don't.

Whom did you offer them to ?

Smiley.

Where? A. Where he works.

And did you offer Mr. Smiley dues again-

Yes, just before I was laid off.



160 National Labor Relatioiis Board vs.

(Testimony of Leslie E. Ollis.)

Q. On those first two occasions, were you alone

when you did it?

A. I believe I was alone every time ; when I was

coming in to work and passing where he was work-

ing, I just walked over and talked to him.

Q. On those two occasion that you have related

when you offered dues to Smiley, were you

alone ? [94] A. Yes, I believe I was.

Q. And you say you offered dues to Mr. Smiley

again shortly before you were terminated?

A. That is right.

Q. How long before?

A. Not over a week
;
probably only two or three

days. It was just shortly before.

* * *

Q. Why did you offer your dues to Mr. Smiley

on this third occasion, because you were called a

"free rider"?

A. Well, I offered dues to Smiley to get back in

the union. After I had been turned down a couple

of times it became pretty obvious what the answer

would be, as I said before, and being [95] called a

"free rider" was the immediate occasion that made

me offer them again.

Q. You were offering those dues in order to

demonstrate something to those people who were

calling you a "free rider"?

A. Either that, or have the dues accepted and

get back in the union.

Q. I want to know which.
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A. I thought he would probably turn them down

as he had before; if he didn't, so much the better.

Q. As a matter of fact, you were offering them

just to clear the air, as you put it, weren't you?

A. Not exactly. I would have been very glad if

he would have accepted them, any of the times.

Q. Did you offer your initiation fee also?

A. I don't know whether I did. I didn't on the

last occasion, I don't believe, but I had offered the

initiation dues on one of the other occasions when I

told him I wouldn't pay any of the fine.

Q. When did you offer him your initiation fee?

A. On one of the other two or three occasions,

whenever I offered him dues because I remember

telling him, I wanted it to get back to Gorham
that I wasn't going to pay any of the fine.

Q. I believe you testified you offered him dues

on three occasions only ? [96]

A. Well, I never said only, but I remember there

were at least three occasions there, possibly more.

Q. Well, now, when did you offer initiation fees,

on which occasion—the first one?

A. I am not sure which occasion.

Q. You don't know when you did it?

A. No.

Q. You didn't offer it the last time, though?

A. No, I don't believe I did.

Q. Did you have the money in your hand on the

third occasion, in the locker room?

A. In my pocket.
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Q. You didn't have the money in your hand and

offer it to him? A. No.

Q. What did you say to him ?

A. I said, "Smiley, you know we are ready to

pay dues any time you want," or words similar to

that.

Q. Didn't you say a moment ago you didn't

know whether you said "we" or "I"?

A. I still don't know. We were both standing

there.

Q. You don't know whether you said "we" or

"I"? A. No, I don't.

Q. You said either "we" or "I" was ready to

pay dues ? A. That is right. [97]

Q. But you didn't offer him the money?

A. I wouldn't have had a chance, unless I had

been awfully quick on the draw.

Q. You didn't have the money in your hand

when you talked to Smiley ?

A. No, I didn't have the money in my hand.

Q. Who else was present?

A. Clyde Scheuermann, Hank Groth, Nelson and

Smiley, that I know of, and there were several

others.
* * *

Q. What did Mr. Scheuermann say during this

conversation—anything ?

A. Oh, I don't know. He probably said some-

thing, but I don't — I remember what I said to

Smiley and who the witnesses were. Those were
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the only things that stuck in my mind as being

important.

Q. You don't remember Mr. Scheuermann say-

ing anything at all, [98] then, is that right?

A. He probably said something.

Q. But you don't remember what he said?

A. I don't recall what he said, if he said any-

thing, no.

Q. What had Mr. Smiley told you on the first

two occasions that you talked about, when you

offered dues?

A. Almost identically the same, I believe.

Q. What did he say?

A. "We don't want any dues from you fellows."

It was always the same answer. A group of—Clyde

and I together were the only two that had been

expelled from the Machinists' section. We were

always grouped together in the fights.

* * *

Q. Did you see Mr. Nunez during the last week

when you were there at the plant ?

A. I don't know. I don't recall whether I did or

not. I don't remember talking to him.

Q. You don't remember talking to him?

A. No, I don't.

Q. Do you know a Mr. Klein? [99]

A. What is his first name?

Q. Kenneth Klein?
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A. No, I might know his face, but I don't recall

the name.

Q. Do you know a Mr. Emil Tonascia ?

A. Yes.

Q. Did he work there with you? A. Yes.

Q. Do you remember having any conversations

with him about the contract negotiations or the

signing of a contract?

A. No, I don't. He was a leaderman, and not

my leaderman. I had very little occasion to talk

with him, really.

Q. You don't recall

A. I don't recall him, no.

Q. Do you know a Mr. William Ostrom?

A. Bill Ostrom—Bill, that is his first name—yes,

I imagine I do. It sounds awful familiar, but I

can't place where he worked or what he looks like

right now.

Q. You don't remember any conversations with

him, then, during the last month you were there at

the plant ? A. No, I am not sure.

Q. Do you know a Mr. Liebenthal ?

A. Yes.

Q. Do you remember having any conversations

with him during the last month you worked at the

plant?

A. Well, we used to drink coffee together and

stuff, once in a [100] while, and we talked a lot

about all kinds of things.

Q. Do you recall talking to him about the con-

tract negotiations?
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A. Oh, it is quite likely that we did talk some-

thing about it—but I wouldn't—I don't recall what

the conversation was, or anything.

Q. Do you remember any conversation with him

about the union shop contract or the fact that a con-

tract had been signed? A. I

Mr. Bamford: Just a minute. I would like to

again object to this line of questioning, and if it is

overruled, I would like a standing objection to this

line. I think it is departing materially from the

scope of the direct examination.

Trial Examiner Parkes: Objection overruled.

You may have a standing objection to the line.

Q. (By Mr. Holmes) : Who was your leader-

man? A. Who was what? Judd was.

Q. Frank Judd?

A. Yes, but later—I can't think of his name
right now—Roy Weirhauser.

Q. W-e-i-r-h-a-u-s-e-r ? A. I presume.

Q. He was your leaderman at the time you were

terminated ? A. That is right.

Q. Did you have any conversations with him

about the union [101] shop contract in the plant ?

A. About the union shop contract?

Q. About a union shop contract in the plant?

A. No, not in the sense that you mean it.

Q. Well, in what sense did you talk to him

about such a contract?

A. Well, there used to be a contract there when

I first worked there, and up until March, and I

don't doubt I talked with him about that contract.
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Q. I am referring to, say, the month before you

were terminated?

A. I didn't know there was a contract, and I

didn't have any conversation with him about the

contract being signed, because I didn't know it was

signed.

Q. You knew a contract was being negotiated?

A. Yes.

Q. Did you ever talk to Mr. Weirhauser about

the negotiations'?

A. Well, I imagine I did on a few occasions,

about the negotiations, wondering what kind of

raise we would get, and stuff like that.

Q. Did you say Judd had been your leaderman?

A. Yes.

Q. Up until what time?

A. I don't recall the date. It would be just a

wild guess if I attempted it. [102]

Q. Did you have the same leaderman as Mr.

Scheuermann just before your termination?

A. Yes, just before I terminated. I didn't

earlier.

Q. How long had you been in the same gang?

A. It hadn't been long, because he came back

—

he had been on a leave of absence and he came back

to work and he was transferred to our gang then.

I would say maybe, oh, a couple of months would

be my guess, before I was laid off.

Q. Was Mr. William Reynolds in that gang?

A. Not that I know of. The name isn't familiar.

Q. Can you tell me who else was in that gang?



Internatl. Assn. of Machinists, etc. 167

(Testimony of Leslie E. Ollis.)

A. I can tell you probably the names of the ones

I worked with.

Q. Could you give us the names?

A. I have a very poor memory for names.

Q. Were any of these people that I have asked

you about working with you—Klein or Tonascia?

A. No, they were in different gangs.

Q. Ostrom? A. No.

Q. Liebenthal? A. No.

Q. Or Reynolds? A. No.

Q. Did you ever work with a man named Fred

Kearns? [103] A. Yes.

Q. How about Frank Sommerfield?

A. Well, I was in a different gang from him,

but I saw quite a bit of him.

Q. Horace Anderson?

A. Yes, he was under the same leaderman.

Q. You worked with those people, then, part of

the time?

A. Some of those people I worked with and

talked with quite a few of them.

Q. Do you remember anybody else you worked

with?

A. Oh, a fellow named Fellman, who quit there

several months before I was laid off, and Al Gran-

ger, who quit a few days, I believe, before I was

laid off.

Q. Any others that you can recall ?

A. There was a boy, Paul Barnes, I talked with

him.

Q. Barnes?
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A. Yes. That is about all. Usually I just worked

with one other fellow, small gangs.

Q. Before you were terminated, did you ever go

to see Mr. Gorham? A. Go to see him?

Q. Yes, between July 19th and the time you

were terminated, did you ever go to Mr. Gorham 's

office to see him?

A. No, nor did he ever come to see me.

I don't suppose we had anything to talk

about. [104]

Q. Did you ever talk to any other union official

or officer or agent?

A. I talked to Babcock once during that period.

Q. When did you talk to him?

A. Well, that was fairly early, that was back

in—I guess in March.

Q. Now, confining yourself to the period from

July 19th until you were terminated, did you ever

talk to any union officer or business agent ?

A. No. I talked with Nunez once in a while,

but Smiley was the only one really close.

Q. Nunez and Smiley, then, the stewards, were

the only ones you talked to so far as you know that

had any authority in the union?

A. Yes. [105]



Internatl. Assn. of Machinists, etc. 169

CLYDE W. SCHEUERMANN
a witness called by and on behalf of the General

Counsel, having been previously duly sworn,

resumed the stand and testified further as follows:

Cross-Examination

By Mr. Holmes:

Q. Mr. Scheuermann, I understand that [113]

you worked at the Westinghouse Plant, or for the

predecessor at that plant since 1941, is that correct?

A. That is correct.

Q. For how long had there been a union shop

or a closed shop contract at that plant ?

A. Will you repeat that? A union shop or

closed

Q. A union shop or a closed shop contract?

A. I wouldn't know. I don't know whether we

had a closed shop contract before or not, I am not

sure.

Q. Do you know whether you had to belong to a

union to work there? A. I knew that, yes.

Q. How long had that condition been true?

A. I understood it to be true from the time I

went to work there.

Q. From 1941 on? A. 1941 on.

Q. You were aware of that? A. Yes.

Q. How did you learn it, when you went to work

there?

A. I was approached by a shop steward and

asked to join.

Q. And that is how you learned of it ?

A. Yes.
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Q. Then you just continued to pay your dues

and asked no questions about it after that ?

A. That is right. I was initiated. [114]

* * *

Q. And you continued to be a member of the

union up until the Spring of 1949 ?

A. That is right.

Q. Where did you pay your dues ?

A. I used to pay them in the shop.

Q. You paid them in the shop? A. Yes.

Q. Whom did you pay them to ?

A. It was customary to pay them to Elmer

Smiley in the last year.

Q. In the last year? A. Yes. [116]

* * *

Q. Now, about that time, that is, the time these

letters were written—March of last year

—

you

became active on behalf of another labor organiza-

tion, didn't you? A. That is right.

Q. As a matter of fact, you became President of

an organization, didn't you? A. Yes.

Q. Had you been a union officer before ?

A. No. [120]
* * *

Q. As President of this organization which was

established [121] in the Spring of 1949 you had

certain duties, didn't you? A. I did.

Q. You conducted meetings? A. I did.

Q. You had a union constitution and bylaws

drafted, and that sort of thing, didn't you?

A. That's right.
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Q. You conducted an organizing campaign, did

you not ? A. I did.

Q. You conducted a campaign for the purpose

of having that organization elected as the represent-

ative of the workers in the plant, didn't you?

A. That's right.

Q. You took a leave of absence to conduct those

affairs, didn't you?

A. The first thought of taking a leave of absence

was not for that purpose. It later developed that

was what happened, yes.

Q. You say you didn't take the leave for that

purpose ?

A. No, sir. I took two weeks' vacation and then

requested a leave because the boys had asked me
to—they thought I could do more for them on the

outside than I could on the inside, and my desire

to leave the shop was because it was becoming un-

tenable to work without causing a slow-down of the

work, and I was more afraid of getting some of my
friends put on the spot [122] because they naturally

stopped their work and talked to me, and it made it

rather difficult.

Q. Well, there had been some campaign, some

organizing carried on by yourself, as a matter of

fact, before you went on a leave of absence, isn't

that right? A. Naturally that happened.

Q. For about how long did you act as President

of this union? A. Through its duration.
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Q. Well, what was that—three or four months,

of five months? A. I haven't those dates.

Q. Well, the election was—the result of the

election was announced in, I think—or, on the 19th

of July, I think. That date has been identified in

this record.

Your organization was established in March, in

February or March, wasn't it?

A. Just prior to

Q. About the time of the representation hear-

ing, wasn't it? A. Yes.

Q. In February, then? A. Yes.

Q. You were actice then as President of this

union from February to July, weren't you?

A. That's right. [123]

Q. You were carrying on these various activities

that you have spoken of, directing the organizing,

and the campaign for the election and all that sort

of thing, isn't that right? A. That's right.

Q. And you had something to do with the draft-

ing of the constitution and bylaws of that organ-

ization, didn't you? A. Yes.

Q. And you conducted meetings? A. Yes.

Q. Did you appoint committees to carry on

various activities?

A. Yes—I didn't appoint any committees, no.

Q. Well, did you direct the activities of organ-

izers ?

A. Our Executive Board handled the part of the

committees, committee for a dance and so forth.
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Q. Well, you were a member of the Board,

weren't you? A. Yes, I was.

Q. As a matter of fact, you acted as chairman

of the Board? A. Whenever I was present.

Q. Whenever you were present? A. Yes.

Q. That was part of your job as President of

this organization? A. That's right.

Q. Your organization, in its Board meetings, or

in its membership meetings—did it ever get to the

point that you [124] drafted the contract proposals

or considered what you would propose to the com-

pany if you were elected as the representative?

A. They began having discussions, yes. They

never got beyond the discussions.

Q. But you did discuss the possibility of a con-

tract proposal? A. Yes.

Q. And among other things you discussed the

possibility of asking for a union shop, didn't you?

A. I don't recall that that came up, no.

Q. Did you discuss the possibility of requiring

union membership as the other contracts had re-

quired in the plant?

A. No, I don't recall—no, nothing to that effect.

Q. You don't recall that in your discussions?

A. That's right.

Q. Did you have other contracts there that you

considered in these discussions to guide you in the

proposals that you might request or demand?

A. The committee elected to appoint—I wasn't

a part of that committee and never met with them,
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but they were trying to gather some data on con-

tracts. I know that.

Q. I see. And they had the National I.B.E.W.

contract with the Westinghouse organization, didn't

they?

A. I don't recall actually seeing any of the con-

tracts. [125] I know they requested that I locate

some and at the time the election came up, why, we

really hadn't gotten into it. I know I hadn't turned

over anything to them.

Q. Had you gotten any contracts together?

A. None that I saw. Now, they possibly had

some.

Q. Did you ever get the National contract that

U.E. has with Westinghouse, among others?

A. Now, that is one they requested me to get,

but I hadn't—the election came up too soon and I

hadn't even been able to acquire that.

Q. After the representation election, when did

you go back to work ?

A. The election was the 7th—what day was that ?

Was that a Friday? What day was the election?

What was the 7th? Anybody have a calendar?

Q. The 7th of July was the date of the election ?

A. Yes. I believe the closest Monday.

Q. Somebody is trying to produce a calendar.

Just a minute.

Mr. Bamford: The 7th was a Thursday.

The Witness: Then I returned to work on Mon-

day, the following Monday.

Q. (By Mr. Holmes) : You returned the fol-
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lowing Monday, is that right? A. Yes.

Q. Did your organization disband then ?

A. Yes. [126]
* * *

Q. Did you ever call up Mr. Gorham and ask

him about it? A. No.

Q. Did you ever call up Mr. Scott ? A. No.

Q. Did you ever talk to any supervisor about it ?

A. No.

Q. Did you ever make any attempt at all to find

out about it? A. No.

Trial Examiner Parkes: Did you ever see a

copy of the contract posted on the Bulletin Board?

The Witness: No.

Q. (By Mr. Holmes) : Did you ever see a con-

tract posted on the Bulletin Board all the time you

were at the plant?

A. I think we had at times, yes.

Q. When—before Westinghouse took over?

A. Possibly, yes. I know we had quite a num-

ber of items posted from time to time, but they

never had a very good posting system there and

the company directives—I can remember the Fair

Wage Act being posted on the wall. That was one

in particular.

Q. Do you mean the Fair Labor Standards Act?

A. Yes.

Q. That was posted years before wasn't it?

A. That is right.

Q. Did you ever see a contract posted on the
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Bulletin Board [151] while Westinghouse had the

plant ? A. Not that I recall, no.

* * *

Q. While you were at this plant did you ever

know of any individual who had been discharged

for failure to pay union dues ?

A. No, I don't think I did.

Q. I understood you to testify the other day that

on the 11th of November you received a telephone

call, was it, or just a notice from somebody to go to

Mr. McAuliffe 's office?

A. As I walked in the plant between 4:00 and

4 :30, 1 was met in the aisle by the day foreman.

Q. Who was that? A. Semondi.

Q. What did he teU you I

A. He said, "Mr. McAuliffe wants to see you in

the office," and with that he led the way to the

office.

Q. Did he stay there? A. No.

Q. Mr. McAuliffe was there alone 1 [152]

A. Yes, alone.

Q. Was his stenographer there?

A. Yes, she was in the adjoining—I don't know,

an adjoining room there.

Q. Was this about 4:30? A. Yes.

Q. What did Mr. McAuliffe say when you came

in?

A. He offered me a chair, said, "Clyde, I have a

letter here from the union. I will read it to you and

then I will let you read it," and he read it to me;

then he handed it to me and I read it. And I
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waited for a second or so, then he said, "I have the

then he handed it to me and I read it. And I

agreement here, that section that it refers to." He
said, "I will read that to you and let you read it,"

so he read the agreement.

Q. Didn't you ask him for a copy of it, of the

letter?

A. Not at that time. That was an after thought.

Q. After a few minutes ?

A. No, after we'd parted, why I went in to get

my termination slip with the girl and as I walked

out, he was coming back in again and I asked him if

I might have a copy of it.

Q. What did he tell you?

A. He said, "Well, this is the only one I have.

I don't like to give it up, but you can sit down an

take notes of it." He gave me his pen and sat me
down at a table with the letter to take notes of

it. [153]

Q. Had his stenographer gone at that time?

A. I don't know if she was there or not.

Q. He told you you could make notes of it?

A. Yes.

Q. And did you?

A. Yes, I believe I copied it.

Q. You copied the whole thing %

A. Word for word. It was a short letter.

Q. After you looked at this agreement—you did

look at the agreement when he handed it to you?

A. Yes.
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Q. What did you say?

A. I said, "Yes, but I don't think this applies to

me."

Q. Why did you say that?

A. Well, I said, "Because I feel mine is a special

case."

Q. Well, had you offered the union your initia-

tion fees and dues ? A. No, I had not.

Q. Did you tell him why you thought yours was

a special case?

A. Yes, I did. I said, "You know of the election

and the fact that I was fined and expelled," so I

felt I had no way of being able to comply with it.

Q. What did he say?

A. He said, "You are referring to this thing

here, aren't you?" He pointed it out, and I said,

"I think so." I couldn't see it [154] across the

table, and I took it from him again and reread it

and I said, "Yes, that is what I base my assertion on,

equal rights."

Q. Equal rights? What did you mean by that?

A. Well, that part of that that says everyone

shall have an equal chance to comply.

Q. The same opportunity?

A. That's right, without discrimination. Well,

I don't know if it says reasons, for other reasons,

for non-payment of dues, or what.

Q. It said something about the same opportunity

to join the union as everybody else, or words to that

effect? A. That's right.

Q. Something like that? A. Yes.
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Q. What did he say?

A. He said, "I don't think they can make it

stick, do you?" I said, "No."

Q. He said that?

A. He said that, yes. And I said, "No, I don't."

Q. Then what happened?

A. Then there wasn't anything said for a min-

ute, and then I said, "There wasn't anything wrong

with my work, was there," or if he had any report

about me causing any trouble or fellows not coop-

erating with me in any way, and he said, "No,

Clyde, [155] you are a good man." I think he

repeated that about five times. I don't know
whether he was trying to make me feel good or

whether he really meant it. So after that we sat

quietly for awhile and I said, "Well, what do you

want me to do?" He said, "Well, all I can do is ask

you to check out." So he asked me if I would try

to that night. I said, "Yes." When I got up to

leave, I said, "This thing smells to me." I said, "I

hope," I said, "I have a good opinion of you. I

hope you had no part in it." He just smiled at me
and that was the end of our conversation.

Q. Except that you came back to make a copy of

the letter, is that right? A. Yes. [156]

* * *

Q. Then you went to the plant again?

A. Yes. I seen Mr. Cassady. Edises was back in

the Supreme Court at the time. I couldn't get in

touch with him, so I went to find out what the law
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said, get a copy of it, and find out just where I

stood in the matter, and the only place I could think

of to go was there, so I discussed it with him. He
told me—I told him what I knew of the facts of it,

and he said, "It appears to me that there must be

some misunderstanding." I believe he said, "Why
don't you go back and talk to Mr. [157] Good-

enough and see if there hasn't been something over-

looked."

Q. Didn't he tell you to see Mr. Gorham?

A. No. I said, "Do you suppose it would do any

good if I go to see Mr. Gorham and offer to pay?

If that is what I am supposed to do, that is what I

want."

He said, "Yes, that will be all right."

And so I said, "I suppose I should go and see

Mr. Gorham first and then go to the company, '

' and

he said, "Yes, I think that is wise."

As I left, why, he said, "If you want, you can tell

him that you talked to me and I suggested this to

you, to try and "

Q. All right. Then you went back to the plant

next, didn't you?

A. I think I went to see Scott first.

* * *

Q. Now, when you came back to Westinghouse

you saw Mr. Goodenough the first time, didn't you?

A. Yes. [158]
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Q. Did you tell him you had been to see Mr.

Scott? A. Yes.

Q. What else did you tell him?

A. I told him I had an appointment with

Gorham for the next day, that I couldn't mistake

because he asked me if I would mind returning the

next day and let him know what Frank said.

Q. Frank Gorham, you mean?

A. That's right.

Q. All right. What else did you tell Mr. Good-

enough ?

A. We talked about the same thing that I talked

to Mr. McAuliffe about. I asked him if he had had

any word about my work, that it wasn't satisfactory,

and he assured me that it must have been because

they didn't have a habit of keeping people that

didn't

Q. Did you tell Mr. Goodenough that you had

been expelled from the I.A.M. and had been fined?

A. Yes.

Q. In this conversation you told him that ?

A. Yes. It was either that one or the second con-

versation.

Q. One or the other?

A. One or the other, yes. [159]
# * *

Q. And are you referring now to General Coun-

sel's Exhibit No. 4? (Handing document to wit-

ness.) A. Yes.

Q. Isn't it a fact that you received an earlier

notice telling you of the Lodge's action?



182 National Labor Relations Board vs.

(Testimony of Clyde W. Scheuermann.)

A. I had a notification of the trial. I don't

recall that I had another letter.

Mr. McGraw: I would like to ask if I can

refresh this witness' memory, if you please.

Would you care to see it first ?

Trial Examiner Parkes: No. Go ahead.

Q. (By Mr. McGraw) : I show you what pur-

ports to be a copy of a letter sent to you, Mr. Scheu-

ermann, and ask you if that would refresh your

memory ?

A. Yes, I recall that I did receive it.

Q. You received such a letter?

A. Yes, I recall it.

Q. And the date of this letter appears to be

March the 22nd. Would you say you received that

within a few days after that?

A. Yes, I recall more now since I read the last

line, where it was being submitted, and I didn't take

much cognizance of it until the final O.K. came

from the International.

Q. Now, after you had received notice of the

Lodge's action [167] did you file any appeal with

the Lodge or with the International? A. No.

Mr. Bamford: Objection, irrelevancy.

Mr. McGraw : I suppose you are waiting for me ?

Trial Examiner Parkes: No. I assume that the

question relates to the contents of that letter, does

it not, an appeal being filed from the action of the

Local? I haven't seen the copy of the letter.

Mr. McGraw : Oh, I am sorry.

(Handing document to Trial Examiner.)
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Trial Examiner Parkes: The objection is over-

ruled.

Mr. McGraw: And did you answer that ques-

tion?

Mr. Bamford: Yes, he answered the question.

Q. (By Mr. McGraw) : And in fact, Mr. Wit-

ness, 3^ou did nothing concerning your trial and ex-

pulsion until you were removed from the job at

Westinghouse f

A. The only thing I did was continue to pay

dues, as I always had.

Q. And how long did you continue to pay those

dues?

A. I continued until they were—well, there were

three months' returned to me.

Q. Well, isn't it a fact that you were always on

the verge of being dropped for non-payment of

dues? A. No.

Mr. Bamford: Just a minute, just a minute. I

am once again [168] going to object to the relevancy

of this line of questioning. Perhaps I should have

made it clear, I didn't object earlier to this line be-

cause I thought it bore upon the witness ' credibility.

Since the witness has admitted he had received this

letter which has been shown to him, it seems to me
the issue stops there, once he admitted the fact that

he was expelled from the union.

It seems to me anything further is irrelevant.

Mr. McGraw: Well, Mr. Trial Examiner, I ob-

jected, of course, to quite a few things that have

already been admitted. I thought they were irrel-
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evant and immaterial. However, since they were

admitted, I think very definitely some issues are

posed here which go to the very crux of this entire

matter.

Trial Examiner Parkes: Well, gentlemen, I

don't see that the fact that he may have had a

little difficulty in paying dues or being in arrears

in dues at times has any bearing on the matter now,

just as I see no reason for us to go into the reason

that he was expelled from the union. We can assume

that—Let us assume that he has violated the con-

stitution of the union, possibly, he had or hadn't.

I don't know. That really doesn't concern us, the

reason for his expulsion.

I think counsel for the Board has made a point,

that as far as the Act is concerned the Act talks in

terms of being expelled from membership or being

deprived of membership. We have had some testi-

mony on the reasons and the background for [169]

his expulsion.

However, I don't think those reasons are mate-

rial herein and I shall sustain the objection.

Mr. McGraw: Well, perhaps I don't understand

the full implication of your ruling, Mr. Trial Ex-

aminer. General Counsel elected, I think, to show

that he was expelled because of a grudge and that

it was useless for him to apply for readmission.

I think if there is any further merit to those con-

tentions at all here, that certainly the demonstra-

tion of his failure to comply with our laws and his

failure to exercise the privileges and the opportuni-
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ties afforded by those laws certainly makes him

partly responsible for the predicament that he finds

himself in now.

Trial Examiner Parkes: Well, let me ask coun-

sel in that regard, are you relying upon his history

of leadership in the opposing union and the fact

that led to his expulsion as part of your grounds of

argument, that it was useless for him to attempt to

seek membership in the union after the contract

was negotiated?

Mr. McGraw: We don't say that it was useless

for him to apply. We won't admit that.

Trial Examiner Parkes: I am asking the Gen-

eral Counsel.

Mr. McGraw: Oh, I am sorry.

Trial Examiner Parkes : If that is his [170] po-

sition.

Mr. Bamford : Well, it is one of several positions

taken, one of several alternative positions taken by

the General Counsel. My objection to the last ques-

tion that was asked by Eespondent Union's Counsel

was that matters relating to tardiness in paying

dues prior to the time of his expulsion would be

irrelevant here, in view of the fact that he was

fined $500 and expelled from the union—whether

the fine of $500 had been placed for non-payment of

dues or whether it had been placed for dual union-

ism is probably irrelevant, if, in fact, after the fine

had been placed upon the individual, that it was
then made clear to him by the union that he could

not be reinstated into the union or pay dues or pay



186 National Labor Relations Board vs.

(Testimony of Clyde W. Scheuermann.)

initiation fees or in any way have anything to do

with the union until the fine had been paid.

Now, I think, simply for the purposes of back-

ground, that it is interesting to the Board and to

the Trial Examiner to know why he was expelled,

which was for dual unionism rather than for tardy

payment of dues, but it seems to me the crucial

issue here is the fine, and what the fine was levied

for is probably irrelevant, but attempts to go be-

yond the fine, go back of the fine, it seems to me, are

certainly irrelevant.

Trial Examiner Parkes: Well, I just wanted

your position. If you are going to rely upon any of

the background material, then I certainly don't

want to foreclose counsel from going into his side

of the story. [171]

However, it was my impression that your theory

was that he was expelled

Mr. Bamford: And fined.

Trial Examiner Parkes: And fined, then. The

reasons for it are of no particular concern to us.

Mr. Bamford : Yes, that is correct.

Trial Examiner Parkes: Again, as I say, the

only conceivable reason you might rely upon it

would be as an excuse for his failure to seek mem-
bership in the union after the union shop contract

was negotiated, and on that I wanted to be clear.

Mr. Bamford: No, I am suggesting that with

respect to any possible duty he might have had to

tender dues and initiation fees, that the union by

its conduct had made it clear to him and to Ollis



Internatl. Assn. of Machinists, etc. 187

(Testimony of Clyde W. Scheuermann.)

that such a tender would be a useless or idle act,

and that was certainly corroborated, I think, by the

witness' testimony when he went to see Gorham and

went to see Scott, the head business agent.

Trial Examiner Parkes : So that I may be clear

on your position, you are relying upon events sub-

sequent to the expulsion and fine?

Mr. Bamford: That is correct.

Trial Examiner Parkes: By the union?

Mr. Bamford: Yes.

Mr. Holmes: You are relying on events subse-

quent to his termination, then, is that it, if I under-

stand your statement [172] correctly ; is that right ?

Mr. Bamford: Well, I don't think it is your

place to ask me any questions.

Trial Examiner Parkes: I was directing atten-

tion back to the time of the fine.

Mr. Holmes : I shall ask the question of the Trial

Examiner, then, if he would care to ask it of you.

It seems to me I objected to a lot of this material

on the General Counsel's direct case because it

seemed remote in time and irrelevant and immate-

rial for that reason.

Now, you are questioning him concerning that, I

suppose, to try to determine the relevancy of mate-

rial that has already gone in ?

Trial Examiner Parkes: Well, my purpose is

—

I want to determine the issues as narrow as possible.

There are some legal problems involved on which

undoubtedly he will argue one point and you will

argue another. I am assuming that in advance here
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—One can readily see that from the facts of the

situation here—and your question was whether he

was relying upon events occurring subsequent to the

termination. I assume Mr. Scheuermann's call on

the union

Mr. Holmes: On Gorham and Scott, that Mr.

Bamford referred to.

Trial Examiner Parkes : I assume that he is re-

lying upon them, but as to the legal conclusions that

may be drawn from [173] those events, that is an-

other question.

Well, in view of our questions and answers and

statements of position taken, suppose we continue

with the examination and you pose another question

here. I think we have lost sight of the original ques-

tion.

Q. (By Mr. McGraw) : Mr. Scheuermann,

when was the first time after you were expelled that

you made application to Lodge 504 for reinstate-

ment?

A. That was on the Monday following—Friday,

I was discharged on Friday. It was the following

Monday, or the following Tuesday. I don't know if

there was a day skipped or not.

Q. That was the first time you contacted mem-

bers of the union with regard to reinstatement ?

A. That's right.

Q. And I believe you testified you contacted Mr.

Scott? A. First, yes.

Q. What time of the day was that?

A. It was in the afternoon of Monday.
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Q. And approximately what time'?

A. I don't recall the time. I don't recall the ex-

act time, it was in the afternoon.

Q. Did you have to wait to see Mr. Scott?

A. Well, I asked the girl at the desk for an ap-

plication blank first, and it took a little while to fill

them out, and she stapled them and then she went

to the files and found out what the case [174] was,

and she went to Mr. Scott.

Q. And that was an application for membership %

A. Yes. I requested—as near as I know, I told

her I worked at Westinghouse and wanted the ap-

plication for union membership there, and what-

ever she gave me—I didn't read the heading of it.

I don't know whether it was an application to re-

join or an application for union shop, because I

didn't read the heading of it.

Q. And I believed you already testified that

she tore that up later on?

A. Yes, she just wadded them up and threw

them in the waste paper basket and sent me in to

Mr. Scott.

Q. Tell us again, if you please, just what you

said to Mr. Scott and what he said to you.

A. All right. I told him I was out to try to

straighten out, see what we could do about my be-

ing laid off at Westinghouse, and he said, "Well,

yes, Clyde—" said this in a very friendly manner.

He said, "Yes, Clyde, I think we can do some-

thing. You pay your back dues and your new initi-
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ation fee and the $500 fine
—" he added that, and I

kind of smiled at that, and I said, "Oh, yeah?"

I didn't even express it beyond that point and

he said, "Well, I will tell you, Clyde, I don't

know anything about the case. I haven't been fol-

lowing it. Frank has been handling that." [175]

And he said, "I will make an appointment with

him," and I said, "Well, all right." And I said

"Whatever time you say will be all right," so he

made it for ten o'clock the next morning. [176]

* # *

Q. You knew for a fact, didn't you, that you

were required to submit any fine along with the

reinstatement fee before the Lodge could recon-

sider your application ?

A. No. No, I merely thought that I could have

complied under the law as it stands. At that time

I didn't even know you had to submit a new initi-

ation fee.

* * *

Q. Now, I believe you came back and you saw

Mr. Gorham the next day? A. That's right.

Q. What time of day did you see him?

A. Ten o'clock in the morning, I think, was the

time for the appointment—rather close.

Q. What did you say and what did he say?

A. He came out to the desk to meet me and I

said, "Frank, I came to see you about an applica-

tion or doing whatever I have to do to join—fix

me up at Westinghouse."
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He said, " Clyde, you haven't even got a job."

He said, "I can't do that, you haven't got a job."

Well, that showed me right then there was no use,

there couldn't be any negotiation or anything. I

said, "Is that your answer?"

He said, "Yes," and so I walked out; that is

all. [177]

Q. Now, after the conversation with Mr. Scott

and Mr. Gorham that you have just related, did you

appeal to the Grand Lodge of the International As-

sociation of Machinists on the basis that you were

being discriminated against? A. No.

Mr. Bamford: Objection, irrelevancy.

Trial Examiner Parkes: Well, I take it you are

relying upon his visits to the offices of the Local

Union after his discharge, since you adduced that

testimony from the witness.

I believe he has already answered. The answer

may stand.

Q. (By Mr. McGraw) : Did you ever write to

the Lodge or direct any communications through the

Lodge asking them to consider your particular case

in view of the fact that you had been, shall we saj^,

discouraged by Mr. Scott and Mr. Gorham?

A. No.

Q. Now, from the time that the union shop elec-

tion was conducted until the time of your discharge,

did you visit the union office and offer to pay your

dues ? A. No.

Q. And the only offer in that respect that you

have any knowledge of is this particular occasion
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in the locker room in which some kind of an offer

was made to Smiley, is that correct?

A. That's right.

Q. And did you offer Smiley any particular

amount of money on that occasion? [178]

A. No, I did not. He had refused me before and

I felt that if Les could pay his, then certainly he

would take mine. It was just merely left that way
in my mind ; if he accepted Les, then, why, he would

have to accept mine, because I had known him a

hell of a lot longer and certainly if he did him a

favor in that respect he would no doubt take my
dues too.

Q. Had anyone ever identified Smiley as an offi-

cer of the union?

A. Oh, I paid dues to him for months. I had a

dues book and his signature

Q. The fact of the matter is, he acted as an

errand boy between you and the union office, didn't

he, for several years ?

A. That is right. Well, I wouldn't say several

years, no. The other boy got into trouble, Bill Rob-

ert. Bill Robert was the boy that used to take them

and after his difficulties, why, then Smiley took care

of the dues.

Q. Who was the steward on nights?

A. We had no steward at nights except in the

machine shop. Nunez, whenever he was on nights,

why, he would be there—he worked nights and days.

I never did contact him. I never knew whether he
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was working or not. The only time I knew Nunez

was when Smiley refused me. I offered him dues the

last time and that would be the time that I have a

record of, and Elmer said, "I can't take dues from

you. I have been told not to." [179]

So, as you say, I was always pretty close to the

deadline and I have a very good reason for that

too. I almost got my pants thrown out on it one

time for being delinquent, because they don't send

notices until you are almost to the end of your

three-month period. You are granted three months'

grace and then I would only pay $2.00, so then the

very next month I would get another notice.

At one time I went nine months behind, when I

belonged to Lodge 68, and that was during the war,

when I was too damned busy to bother about union

dues; when a good friend of mine died in the shop

and I was trying to locate his book so I could fix

up his benefits, I began looking up my own book and

I began to get worried about it. I gave it to the shop

steward in the shop and he took it with him, and I

shouldn't have worried at all because when the

book was returned there was a letter of apology

from Mr. Howard saying during the war they were

behind in their own work and they knew we were

behind in our work, and it is perfectly all right;

so then I got in the habit of paying just two months

because if I paid three months I would be delinquent

before I had paid another, so I just paid two months

and that kept me in good standing.



194 National Labor Relations Board vs.

(Testimony of Clyde W. Scheuermann.)

I think that answers your previous question. I

did pay dues to Nunez because that is the only one

in my record I have—that I paid to Nunez, because

Smiley refused to accept them. I said to Nunez, "I

don't want to put you on the spot. [180] Smiley

refused to take them."

Nunez said, " Nobody told me not to take them."

He said, " There is only one in my book, that is

one for January," so he wrote on it "for January."

After that, without embarrassing anybody in the

shop I paid them into the office.

Q. Now, isn't it a fact that each year when a

new contract was arrived at, that it was customary

for the union to send a notice to all of its members

advising them of a special meeting to be held to

consider the contract?

A. I believe it was customary. Ordinarily we
all of us didn't get them, but there would be enough

of them sent out that word would get around, yes.

Q. Isn't it a fact that some of your friends were

union members in the Summer and Fall of 1949 and

informed you of this special meeting that was held

to consider the agreement that had been negotiated

between Westinghouse and the I.A.M. %

A. No, I don't recall any special notice, that any-

body went out of their way particularly to let me
know.

Q. Well, isn't it a fact that in the normal course

of conversation that came up and was discussed

and you knew about it %
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A. What contract are you talking about, what

year?

Q. I am talking about the present contract.

A. The one in effect now? [181]

Q. Yes.

A. No, I can truthfully say that all I knew

about that contract was the rumor about the 2 per

cent; that seemed to be the only part that was dis-

cussed in the shop.

Q. Then, is it fair to say, Mr. Witness, that you

have no knowledge, that you never heard of a spe-

cial meeting that was held on a Sunday so that all

the night shift as well as the day shift employees

could come and discuss the contract? A. No.

Mr. Bamford: That is in this year?

Mr. McGraw: 1949.

The Witness : I knew they had the meeting, yes.

I didn't say that I didn't.

Q. (By Mr. McGraw) : And isn't it a fact that

you inquired of some of those that you worked

around, that is, as to what had happened at that

particular meeting?

A. I believe not. I don't recall there was any

talk.

Mr. McGraw : Now, Mr. Trial Examiner, I think

this is the proper time, in view of the other evidence

that has been introduced, to make a motion to dis-

miss.

Mr. Bamford : Certainly—for one thing, there is

further cross-examination, there is redirect exam-
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ination on Ollis and Scheuermann and the General

Counsel hasn't rested. Perhaps you had better wait

until that time.

Trial Examiner Parkes: I think we had better

wait until [182] the General Counsel has rested its

case in chief before you make your motion.

Mr. McGraw : I will wait, then, but it is quite

clear there is nothing that could be adduced now
that would alter the justification for [183] dis-

missal.
* # #

B. H. GOODENOUGH
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Bamford: [190]

* * *

Q. What is your occupation?

A. Manager of Industrial Relations, Westing-

house Electric Corporation, Pacific Coast Manufac-

turing and Retail District.

Q. And where do you maintain your principal

offices I

A. The Westinghouse Plant at Sunnyvale.

Q. What are your duties as Industrial Rela-

tions Manager?

A. Well, the management of all personnel, in-
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dustrial relations, and labor relations activities for

the Pacific Coast District, which includes the hiring

of employees, interviewing, the collective bargain-

ing with the various certified bargaining units, re-

sponsibility for the Medical Department, the safety

activities, group life insurance, annuity plans, a

suggestion system—is that broad enough a descrip-

tion?

Q. Would it be within the province of your

duties to act upon a request such as contained in

General Counsel's Exhibit 6, a letter addressed to

you?

A. All such correspondence from the various

unions is directed to me.

Q. And would you act upon such correspond-

ence? A. I would.

Q. And you had authority to act?

A. I have. [191]

* * *

FRANKLIN W. GORHAM
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Bamford:
* * *

Q. What is your occupation, Mr. Gorham?

A. I am Assistant Business Agent of District
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Lodge 93 of the International Association of Ma-

chinists.

Q. Does District Lodge 93 bear any relationship

to Local Lodge 504?

A. Lodge 504 is one of the Locals belonging to

the District.

Q. Will you describe the relationship between

the District and the Locals?

A. Well, for practical purposes the District

maintains the Business Office and Business Agents

for the various Locals belonging to the District, as

provided under the Constitution of the Interna-

tional Association of Machinists.

Q. So that would you then occupy the position

of Assistant [192] Business Agent for Local 504 as

well as District Lodge 93?

A. I believe that might be right, yes.

Q. Now, what are your duties as Assistant Busi-

ness Agent ?

A. The negotiation and policing of contracts, in

machine shops primarily, manufacturing plants.

Q. Are you appointed or elected?

A. Well, I am appointed subject to the confirma-

tion by the membership of the Locals belonging to

the District.

Q. How long have you been in this position?

A. Well, the District was formed in 1942. I have

been the Assistant Business Agent of the District

since that time. Prior to that time I was also an

official.
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Q. And during all that time has Local 504 been

in existence?

A. Local 504 has been in existence since 1902.

Q. When did it become an affiliate of District

Lodge 93?

A. When the District was formed, in 1942.

Q. And it has remained in the District since

that date, is that correct ? A. It has.

Q. Who is Mr. Scott?

A. Mr. Scott is the Senior Business Agent of

District 93. [193]
* * *

Q. Does the I.A.M. have stewards?

A. Yes.

Q. Has Mr. Smiley ever been a steward?

A. Yes, he has.

Q. For what period of time, if you know?

A. Oh, I would say approximately from 1946

to the present time.

Q. And what are the duties of an I.A.M. [194]

steward ?

A. The principal duties of the steward are to

process grievances.

Q. Do they also collect dues?

A. They do in some cases, yes.

Q. And then transmit those dues to the head

office, is that correct? A. That's right.

* * *

Q. But their duties remain the same, regardless

of the method of their selection, is that correct?
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A. That's right.

Mr. Bamford: No further questions.

Trial Examiner Parkes: Mr. McGraw?

Cross-Examination

By Mr. McGraw

:

Q. Do the stewards collect initiation fees?

A. Yes, they do. They collect payments on initi-

ation fees as a convenience to the member or the

respective members.

Q. Do they solicit new members'?

A. Occasionally; prior to the Taft-Hartley law

they didn't.

Mr. Holmes: What does that mean?

Q. (By Mr. McGraw) : Does the steward issue

any dues stamps or place any marks in the mem-

ber's book? [195] A. No, he does not.

Q. Does he do anything other than issue a re-

ceipt and transmit the money to the union office for

proper accounting ? A. No.

Q. Do you have authority to admit or deny mem-

bership to any applicant ? A. No.

Q. Does Mr. Scott have any such authority?

A. No.

Q. Does any steward have that authority?

A. No.

Q. In fact, it requires action of the Lodge in

each individual case, doesn't it?

A. That is right. [196]
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LESLIE E. HOLLIS
resumed the stand, was examined and testified fur-

ther as follows:

Cross-Examination

(Continued)

Mr. McGraw : In view of some of our discussion

this afternoon and the rulings made by the Trial

Examiner, I won't take nearly as long as I had an-

ticipated when we adjourned two days ago.

By Mr. McGraw:

Q. Mr. Ollis, shortly after you were notified

about your trial were you notified of the action of

the Lodge with regard to your trial?

A. I received a registered letter notifying me of

the results of the trial by Local 504 and consider-

able later I received a verification, or whatever it is

called, from the International Machinists. [197]

Q. Between that time that you were notified of

the action of the Lodge and the time of your dis-

charge, did you file any appeal with the Grand

Lodge or with the Local Lodge concerning their ac-

tion in expelling you?

A. Only to ask the trial be delayed because it

was held on swing shift, when I worked.

Q. But you made no appeal from the verdict or

decision of the Lodge?

A. No, I made no appeal from the verdict.

Q. Now, during that same length of time, from

the time that you were notified that you were ex-

pelled until you ceased to work for Westinghouse,
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did you make an application to the Lodge for re-

instatement ?

A. Unless you consider offering dues an appli-

cation, I did not.

Q. Now, if I understood your testimony several

days ago, you testified that they had advised you

that you better see Gorham.

Can you tell us who "they" were?

A. I believe that Emil—you repeated his name

many times here

Mr. Holmes: Tonascia.

The Witness: Tonascia. I believe he advised me
of that and in a talk one evening after work in the

locker room
;
possibly others, too.

Q. (By Mr. McGraw) : Now, as a result of

those suggestions that [198] you had better see

Gorham, did you ever go to See Mr. Gorham prior

to the time that your employment was terminated?

A. I saw him only once in the shop. I never went

to see him, and at that time I didn't talk with him.

Q. Did you ever visit the union office for the

purpose of speaking to anyone concerning reinstate-

ment?

A. Well, I visited the union office at that meet-

ing, which was one of the causes of my being kicked

out, but I believe the trial was later—I am quite

sure the trial was later, because that was the basis

of some of the charges.

Q. Then, if I understand your testimony cor-

rectly, after your trial, and you were notified that

you were no longer a member, you did not go to
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the union office and apply for reinstatement or talk

to any representative of the union at the union

office?

A. I talked only to representatives of the union

at work.

Q. Do you know who the night steward was?

A. Yes. I think I do. I am not sure he was on

all of that period, but part of that period he was.

What the hell was his name—Well, you obviously

know what it is.

Q. I am asking you.

A. I know, but I know the fellow—he had a

couple of gold teeth in front and I do know his

name, but I can't think of it right now.

Mr. Bamford: Perhaps counsel can refresh his

recollection.

Q. (By Mr. McGraw) : Do you know what po-

sition Nunez has? [199]

A. Nunez is the man I am referring to.

Q. And did you ever make an application to him
for reinstatement or did you ever ask him for an

application blank for reinstatement ?

A. No, I talked very—only a few times with

Nunez, and perhaps that was even before the elec-

tion. I believe it was. He didn't work near me, as

I have told you before.

Q. How long did you work at Westinghouse ?

A. Approximately two and a half years.

Q. During that time did you attend any special

meetings called to consider acting on a contract be-

tween the company and the union ?

A. I believe I attended nine out of ten of all
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meetings, whether they were regular or special,

prior to the time I was put on swing shift.

Q. Now, you know for a fact, don't you, that

it was customary to notify all the union members of

special meetings in order to consider whether or not

they would accept or reject a proposed contract?

A. That was one reason for notifying them; the

other one was the attendance was barely sufficient

to be able to decide anything.

Q. And you know that just shortly before your

termination, that a special meeting was held for

the purpose of acting on either accepting or reject-

ing the contract? [200]

A. No, I am not sure that I do. I don't believe

that I did know of it. I know of it now. Conceivably

I could have known of the union meeting

Q. Well, isn't it a fact that some of those men
who were riding to work with you told you that they

had received such a notice?

A. No, not to my knowledge. I heard no one of

that group, and I believe of any other group, tell

me that they had received such a notice. I certainly

never saw a printed notice posted.

Mr. McGraw: That is all.

Trial Examiner Parkes: Mr. Bamford, do you

have anything on redirect ?



Internatl. Assn. of Machinists, etc. 205

(Testimony of Leslie E. Hollis.)

Redirect Examination

By Mr. Bamford

:

Q. Now, I believe you related on cross-examina-

tion that you specifically recalled two attempts to

pay dues to Smiley prior to this last principal at-

tempt that you testified to, isn't that correct?

Mr. Holmes: What do you mean by "principal

attempt'"? I think that is a characterization that

should be stricken from the record.

Mr. Bamford: It may be stricken, the word

" principal" may be stricken.

Q. (By Mr. Bamford) : Do you understand the

question 1

A. I believe I do. The last time I paid dues to

Smiley was just prior to my being laid off and be-

fore that I originally [201] testified that several

times I had offered to pay dues, and that must have

been at least two or possibly three or even four

times that I talked to Smiley—several times, cer-

tainly.

Q. Did you relate these incidents to Clyde

Scheuermann ? A. Certainly I did.

Mr. Bamford : No further questions.

Recross-Examination

By Mr. Holmes: [202]

* * *

Q. Never later?

A. Sometimes later. The time mentioned when
I talked to Smiley in the locker room being one of

the examples of the times I started to work later.
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Q. Did you start to work late that day?

A. Evidently.

Q. Do you know?

A. I talked to Smiley and he was getting off

shift—Either he came off early, and knowing both

him and myself, I think it is more likely he worked

until 4:30 and I didn't start promptly at 4:30.

Mr. Holmes: That is all.

Trial Examiner Parkes: Anything else?

The Witness: I have one thing—I don't know.

I swore to tell the truth, the whole truth and noth-

ing but the truth. Now, it seems to me that it isn't

quite the whole truth. There are other things I have

to say.

Trial Examiner Parkes: Well, unless

The Witness: Am I permitted to say them,

or

Trial Examiner Parkes: Unless you want to

change your testimony.

The Witness: No, I don't want to change any

of the testimony.

Trial Examiner Parkes : Well, I think then that

we wouldn't be interested in anything else. You un-

doubtedly have [203] been interviewed by Mr. Bam-

ford before he put you on the stand; at least, I

assume all counsel interview friendly witnesses.

Otherwise, it is largely a waste of the Trial Exam-

iner's time and also the time of other counsel. [204]
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Trial Examiner Parkes: Mr. McGraw, do you

have anything additional?

Mr. McGraw: Yes, sir. Respondent union, of

course, joins and underlines the statement of Re-

spondent company. In addition to that, we would

like to point out that no copy of the Charge has

been filed on Respondents, as required by law and

that at the present time we have in effect a proposal

to amend a Complaint that is totally unsupported

by a charge. Without repeating some of the things

that the Counsel for Respondent Company said, I

would like to point out that to permit an amend-

ment under these circumstances and on this set of

facts is to, frankly, open the door and to provide

General Counsel with an opportunity for unending

harassment of the [229] Respondent company and

the Respondent union and to take away the protec-

tion of the law, the protection the law has specifi-

cally granted, by making and establishing a time

limit in which a charge could be filed. Even without

this amendment, it is the position of Respondent

union that General Counsel is trying to distort, cir-

cumvent, pervert and subvert the meaning of the

Act, and if anything tends to prove that this effort

on the part of the General Counsel to amend the

Complaint at this time can have no other meaning.

Certainly, it is improper and we think that it is

illegal and we think that because of the express pro-

visions of the law that the Trial Examiner has no

authority to grant such an amendment at this time

under this set of facts.
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Trial Examiner Parkes: Mr. Bamford, would

you like to be heard?

Mr. Bamford : If you please, Mr. Examiner.

Starting with the last first, I should like to state

in answer to Mr. McGraw's accusation that General

Counsel is attempting to pervert and subvert the

purposes of the Act, only this: the matters con-

tained in Mrs. Andersen's testimony yesterday, and

which have been pleaded in the amendments to the

Complaint filed this morning first came before the

attention of the National Labor Relations Board

yesterday morning at 10:00 o'clock. I had never

heard the name John Marovich before. I never

heard the name of Mrs. Chloe Andersen before, and

I knew [230] nothing of the new allegations of the

Complaint. Mrs. Andersen's possible testimony, as

I say, came before me yesterday morning. I saw her

yesterday morning, and in order to expedite the

trial called her as a witness yesterday afternoon. I

consider it the duty of the General Counsel and

myself as an agent of the General Counsel to initi-

ate and to prosecute unfair labor practices which

have occurred whenever it is lawful to do so. I be-

lieve sincerely that the matters pleaded have oc-

curred and I don't intend to harass Counsel. [231]

* * *

Mr. Holmes : I am just as certain the authorities

will not support him. Even the case which he has

grasped, Cathey Lumber I think he mentioned, and

the best he could rely on, he admitted to be dicta.

Now, as to the theory upon which my opposition



Intematl. Assn. of Machinists, etc. 209

is based, it isn't necessarily what Mr. Bamford has

interpreted it to be. I think I stated it quite plainly

and I did not base it upon surprise. I think there

are good, sound grounds, quite apart from that.

Surprise would be a basis for asking for a continu-

ance and I reserve that right but my opposition to

the motion is not based upon the matter of sur-

prise; my opposition is based upon the theories

which I previously stated. Now, Mr. Bamford con-

tends that it is permissible to amend the Charge.

That may be true under certain circumstances.

There is nothing in the Rules and Regulations, how-

ever, which permit it. Perhaps the Board has done

so, perhaps Courts have upheld them in that. How-
ever, there are some limits to it. Certainly an amend-

ment to a Charge must be germane to the original

charge and the amendment to this Charge pertains

to a wholly separate and new case. What the Gen-

eral Counsel is attempting to do here is to try to

get a case tried which has been outlawed and he is

trying to do it through the sham of amending the

original charge pertaining to a different case. [237]

Now, that is clearly a type of amendment to a charge

which is not permissible and which would be an abuse

of the discretion of the Trial Examiner, if he has any

discretion in this matter. Where attempts to amend
charges have been permitted, and I am certain

the authorities will sustain me—the amendments

have been germane to the original charge. They have

not pertained to wholly separate cases. Now, the

only thing that possibly connects Mr. Scheuermann
with Mr. Marovich is the statement of one witness

that she heard both of their names mentioned, not
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together, separately. She heard their names men-

tioned separately, but in the course of a discussion

which she was listening to when she wasn't invited.

Now, that is not such a connection as to make Mr.

Marovich's case Mr. Scheuermann's case or vice

versa or to make them inextricably connected so

that they can be the subject of the same charge or

that one can be brought in as an amendment to the

charge of the other almost a year later. It just has

nothing to do with it, despite the fact that one wit-

ness says that she heard their names mentioned, not

together but separately, in the course of one dis-

cussion. The Charge must be based upon acts occur-

ring within six months prior to the filing of the

charge. [238]
* * *

Mr. Holmes : If this amendment were permitted,

there would be no limit to amendments to charges

and complaints. It is not in the record yet, but

Westinghouse laid off almost a thousand employees

during the fall of 1949. Now, if Mr. Bamford can

and Mr. Scheuermann can amend the Complaint

and the Charge respectively, what is to prevent

them from amending the Charges and Complain for

a thousand employees, some of whom may feel that

they were discriminated against in the course of

their layoffs or discharges. There is simply no limit

to it, if this is allowed. [241]

* * *

Mr. McGraw: Just a minute, Mr. Trial Exam-

iner. First of all, I want the record to show, if you
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please, we take exception to your ruling permitting

the Complaint to be amended; secondly, we want to

answer the Amended Complaint at this time by ver-

bally denying it specifically and categorically.

Trial Examiner Parkes: Very well. Do you

wish to reply, Mr. Holmes?

Mr. Holmes : We want to reserve the right to file

a written amendment to our Answer, answering

the Complaint, and also to file a written motion to

dismiss the amendment to the Complaint.

Mr. Bamford: May I say one word? I would

appreciate it if Counsel would file either a written

answer or state the precise amendments to their pres-

ent answers as soon as possible. I realize that they

will have to have time to think about it.

Mr. Holmes : I think the law gives you five days

or ten days.

Mr. Bamford: It doesn't, as a matter of fact,

but it lies within the discretion of the Trial Ex-

aminer. [251]

Trial Examiner Parkes: Well, I am certain we
can't expect him to give his answer today.

Mr. Bamford: No, I just say I would like to

have the answers as soon as possible because my
future trial of the case may depend upon the

answers. [252]
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MRS. CHLOE ANDERSEN
resumed the stand, was examined and testified fur-

ther as follows:

Cross-Examination

By Mr. Holmes

:

Q. Mrs. Andersen, I understood Mr. Bamford

to say that you had to get back to work, is that

right ? A. Yes.

Q. Where are you working ?

Mr. Bamford: Objection, irrelevant.

Mr. Holmes: I don't think it is at all irrelevant,

and I think if I may ask a few more questions I

can show why it is relevant. May I reserve that

question for the moment?

Trial Examiner Parkes: All right.

Q. (By Mr. Holmes) : When did you last work

for Westinghouse ? [253]

A. Up until, I think it was April, April or May.

Mr. McGraw: I am sorry, I can't hear you.

The Witness: Oh, I am sorry.

Q. (By Mr. Holmes) : Up until April or May?
A. Yes, when I went on my vacation. I am not

sure, I am not exactly sure of the date.

Q. You are not sure of the date?

A. The exact date.

Q. Then, you went on a vacation ? A. Yes.

Q. For how long?

A. I had two weeks' vacation.

Q. You had two weeks' vacation?

A. Yes. Then I had a thirty day leave of ab-

sence after I came back from my vacation.
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Q. And did you work after you came back from

the thirty day leave of absence?

A. No, then I went on disability for thirty days 1

Q. You went on disability for thirty days?

A. Yes.

Q. And are you still on disability?

A. No, I wrote Mr. Everett a letter about two

weeks ago.

Q. What did that letter state?

A. It stated that my doctor had advised me not

to return to the type of work I was doing at West-

inghouse. [254]

Q. What type of work was that?

A. It was inside of an office, with no windows,

and I didn't get any fresh air. My health was very

run down at the time. My blood pressure was very

low and he suggested I get out in the open.

Q. What type of work are you doing now ?

Mr. Bamford: Objection.

Trial Examiner Parkes: Overruled.

A. I am now out in the open.

Q. (By Mr. Holmes) : What kind of work are

you doing?

A. I am working in a caddy house.

Q. At a golf course?

A. Yes, at a golf course.

Q. What are you doing, selling golf equipment

or golf balls? A. Taking green fees.

Q. How long have you been working there?

A. Since last Friday.

Q. Since last Friday? A. Yes.
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Q. When did you go off the disability roll ?

A. I think I wrote that letter about two or three

weeks ago. I am not sure.

Q. I am referring not to the time you wrote

the letter. I say, when did you go off the disability

roll; when did you cease receiving disability pay-

ments? [255]

Mr. Bamford: Objection. I fail to see the rele-

vancy of this line of questioning.

Q. (By Mr. Holmes) : Were there any disabil-

ity payments

Mr. Bamford: Just a minute. There is an ob-

jection pending.

Trial Examiner Parkes: He changed his ques-

tion.

Mr. Bamford : Could I hear the question, please.

(Question read.)

Mr. Bamford: Objection, irrelevancy.

Trial Examiner Parkes: Overruled. You may
answer.

A. The first thirty day leave of absence I had

I was on sick leave and I received three weeks' pay

for that.

Q. (By Mr. Holmes) : But you didn't receive

any pay after that? A. No.

Q. Have you notified Westinghouse that you are

not returning?

A. I think that letter stated that I would not

return to that type of work, that I would come and

see them in case they had anything else.

Q. What kind of work were you doing just be-

fore you left ? A. Copy typist.
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Q. Where? A. In Building 41.

Q. What was the department?

A. I was across the hall from Mr. McAuliffe's

office, in that [256] little office with no windows,

but I was working for Mr. Spedding, who was a

manufacturing engineer.

Q. Was that the last work you did before you

left? A. Yes, sir.

Q. Weren't you transferred before you left to a

department called Project "N"?
A. I was, but I was still across the hall. I was

still in Building 41.

Q. You were still working in Building 41 ?

A. Yes, my office was there.

Q. But you were working on materials pertain-

ing to the so-called Project "N"? A. Yes.

Q. You were? A. Yes.

Q. Did you undergo a security screening with

respect to your work on this Project "N" ?

Mr. Bamford: Objection, relevancy.

Mr. Holmes: I think it goes to the credibility

of the witness.

Mr. Bamford: Well, I don't see how it does now.

Perhaps Counsel can make an offer of proof.

Mr. Holmes: Well, I want a ruling on it first

before I make my offer of proof.

Trial Examiner Parkes: I don't see that it is

particularly [257] material. You can make an offer

of proof.

Mr. Holmes : Yes. I offer to prove that this wit-

ness was, prior to the time that she left Westing-
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house, assigned to work in connection with the so-

called Project "N," which is a Government project

which requires that the employees undergo a secur-

ity screening, and that this employee did undergo

such a security screening and that she was denied

permission to work on Project "N" because of a

ruling on the security screening and I think that

goes to the credibility of this witness.

Mr. Bamford: A ruling by whom?
Mr. Holmes : By the United States Navy Secur-

ity Officer, who worked in connection with that

project "N" at the Westinghouse Plant and I am
going into it, as I say, because I think it affects

the credibility of the Witness.

Mr. Bamford: If I may be heard on Counsel's

Offer of Proof?

Trial Examiner Parkes : Yes.

Mr. Bamford: Even granting—assuming that

the offer of proof is correct, I fail to see that the

acceptance or rejection of the witness by a Navy

Security Officer in any way, shape or form affects

her credibility at this hearing for matters which oc-

curred a year ago, as I think it is common knowl-

edge that the acceptance or rejection of the Secur-

ity Officer may be based upon many grounds, prac-

tically all of which have nothing to do with the

credibility of the witness, but [258] usually—and I

don't know anything about this matter at all—but

usually they are based upon political affiliations or

affiliations with one of the hundreds of organiza-

tions on the Attorney General's list; and I assume,
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for instance, that this witness had once given $5.00

to the Joint Anti-Fascist Refugee Committee. That,

I suppose, would probably, in this time of stress,

be enough to cause enough doubt in the mind of the

Security Officer, in view of the importance perhaps

of the project, to reject the witness, but it seems

to me that the $5.00 to the Joint Anti-Fascist Ref-

ugee Committee has nothing to do with this wit-

ness' credibility at all. It is entirely immaterial.

Mr. Holmes: Mr. Bamford would attempt to

minimize it, of course, but this occurred prior to the

Korean War. This did not occur since the Korean

War. This occurred in April or May and I think it

goes to the credibility of the witness.

Trial Examiner Parkes: The objection is over-

ruled. You may proceed.

Mr. Bamford: May I have a continuing objec-

tion and exception?

Trial Examiner Parkes: Yes, you may have a

continuing exception to the line.

(Question read.)

The Witness: I filed an application.

Q. (By Mr. Holmes) : Did you fill out a ques-

tionnaire? A. Yes. [259]

Q. Do you know with whom you filed it?

A. Colonel Allen.

Q. Colonel Allen? A. Yes.

Q. Is he the Navy Security Officer who works

at the plant in connection with this Project "N"?
A. I think he is.
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Q. Do you know what the result of your filing

that questionnaire was ?

A. No, I don't. Like you just said—it is news

to me.

Q. How long have you worked for Westing-

house? A. Approximately seven years.

Q. Where did you first work for Westinghouse ?

A. In Bloomfield, New Jersey.

Q. How long did you work there ?

A. Two and a half or three years.

Mr. McGraw: I am sorry, I can't hear any of

the answers.

The Witness: About two and a half or three

years.

Q. (By Mr. Holmes) : Then there was a break

in your work for Westinghouse?

A. Then I moved to California.

Q. You moved to California? A. Yes.

Q. When was that? [260] A. In 1941.

Q. Did you go to work for Hendy?

A. Yes.

Q. The predecessor in the premises occupied by

Westinghouse ? A. Yes.

Q. Then, when Westinghouse took over the plant

in 1947 did you resume work for Westinghouse?

A. Yes.

Q. I see. What kind of work were you doing?

A. At that time I was timekeeper.

Q. You were timekeeper? A. Yes.

Q. How long were you a copy typist?

A. A year ago last October I think I was hired
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as a copy typist. I think in October of 1948.

Q. Were you transferred from some other job

to the typing?

A. No, my job as a timekeeper had been elimi-

nated and I was out of work for about eleven months

or twelve months. Then I was rehired.

Q. Oh, you were rehired—as a new employee,

do you know?

A. I think that is the procedure.

Q. Well, I just want to know whether you knew

or not. Were you hired as an employee with sen-

iority or with service or were you hired as a new

employee in this new job?

A. I was hired, I think, as a new employee, and

after six [261] months you regain your old service.

Q. And you went back to work for Westing-

house as a copy typist in about October of 1948, is

that correct? A. Yes.

Q. What department did you work in?

A. Manufacturing Engineers.

Q. What is the office in which you worked?

A. It was upstairs over what is the grinding

room in Building 41—at that time.

Q. Is that near Mr. McAulifiVs office?

A. Not then, no.

Q. It is not? A. No.

Q. Where is his office?

A. His office is downstairs.

Q. In Building A. 41.

Q. How long did you work in that upstairs

office?
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A. We only stayed there two or three months,

then we moved.

Q. Where did you move ?

A. Across the hall.

Q. Still upstairs ? A. Yes.

Q. How long did you remain there ?

A. Just a few months, and Mr. Bradford was

terminated and we [262] were split up.

Q. Where did you go when you were split up?

A. The men went out in the shop, in various

offices; that is, the manufacturing engineers, and I

went downstairs in the little office across the hall

from Mr. McAuliffie.

Q. What month was that, about?

A. That was, I think, in July.

Q. Then, did you remain there? A. Yes.

Q. Until the time you left Westinghouse ?

A. No.

Q. How long did you remain there ?

A. It was sometime before the first of the year,

I was transferred out into a shop office.

Q. In Building 41? A. In Building 41.

Q. What office was that?

A. The Office of Department R24.

Q. Who is the Supervisor there ?

A. Tommy Shields.

Q. How long were you there?

A. I don't know—several months. I was there

through the holidays until Bob Spedding was made

Supervisor of the Manufacturing Engineers. Then
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he asked me to come to work for him on [263] Proj-

ect "N."

Q. When was that
1

?

A. I think it was in May.

Q. Of this year?

A. No, no. The latter part of February or

March, I think it was. I think I could tell you if

I looked at some papers I have here.

Q. Please look at them—if I may look at them,

too.

A. Oh, you may. I am not sure that that has

the date on it, but if it does—I had to make this

copy—no, it doesn't have the date. It is just all

the places that I worked.

Q. You mean the departments or the companies ?

A. No, all the places I worked all my life. I

keep that for when I fill in applications and they

want to know your past record.

Q. They want to know where you worked?

A. Yes. I can figure it out from this.

Q. Then you don't know the exact dates when

you were shifted ?

A. No, we kept moving around and relieving

each other so much that I don't recall the exact date.

Q. You say you worked for Mr. Shields for a

while ? A. Yes.

Q. How many months?

A. It must have been four or five, at least.

Q. Who else did you work for ?

A. At that time, that same time, I was still

working for the [264] manufacturing engineers.
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Q. And who was your supervisor, or who were

the supervisors?

A. Mr. McAuliffe had taken charge of the manu-

facturing engineers.

Q. Did you have any direct contact with Mr.

McAuliffe?

A. No, just with the manufacturing engineers.

Q. And who were the manufacturing engineers?

A. There was Ray Tassi, Bob Owens

Q. Owens'?

A. Bob Owens, Jack Staunton.

Q. Yes, any more ? A. And Bob Speeding.

Q. Any more ?

A. Russell Meredith. I think that was all they

had at the time.

Q. Now, how long did you work for those men?

A. I had been working for them ever since I

went as a copy typist.

Q. You spent nearly all of your time working

for them?

A. No, not all of it. I mean—but I always did

the copy typing for the manufacturing engineers.

Q. I think I see. Well, I want to know what

other supervisors you worked under besides Mr.

Shields, of course.

A. Well, I think Larry Silva is considered a

supervisor ?

Q. Silva? [265] A. I think.

Q. And who else ? I mean directly, not remotely.

I mean directly, who was your supervisor?



Internatl. Assn. of Machinists, etc. 223

(Testimony of Mrs. Chloe Andersen.)

A. Well, that is all.

Q. Are those all? A. Yes.

Q. Who gave you your work to do regularly, who

talked to you about your work, told you what to do

and when to do it? A. Practically no one.

Q. Practically no one ? A. No.

Q. Well, where did you get most of your work?

A. They just dropped in and dropped it on the

desk.

Q. Who do you mean by "they"?

A. The manufacturing engineers, and Tommy
Shields and Larry Silva.

Q. That is seven individuals altogether, is that

right? A. Yes.

Q. Five manufacturing engineers and Shields

and Silva, is that right

?

A. That's right.

Q. What connection did you have with Mr.

Buckingham as far as your work was concerned?

A. As far as my work was concerned I don't

know I had anything. [266]

Q. No connection with him?

A. Except that everything I typed for his de-

partment—I think it was his department.

Q. I see, but did you have any direct connection

with him in the course of your work ? A. No.

Q. Where was his office with respect to yours?

A. Out in the shop, in the same building.

Q. But that is a large building, isn't it?

A. Yes, it was several hundred feet from my
office.
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Q. You had no direct connection with him in the

course of your work?

A. Not unless he wanted a blueprint or some-

thing and I got it for him.

Q. Did he come personally for that or send

somebody? A. He usually sent somebody.

Q. What direct connection did you have with

Mr. Harrison in the course of your work?

A. His office was right across the hall from the

one I had when I worked in the shop. I used his

adding machine.

Q. You used his adding machine?

A. Every day.

Q. You say you were in the shop for how long?

A. I think four or five months.

Q. And can you give me the dates of those [267]

months, approximately?

A. No, I can't. It was before the holidays.

Q. Before the holidays in 1949, or was it before

the holidays in 1948?

A. It was before the holidays in 1949, shortly

before the holidays.

Q. Was it during the fall of 1949?

A. Yes.

Q. You say it was four or five months; would

that be from August to December or just what

months would it be, out in the shop ?

A. I think it was probably November, December,

January, February and March.

Q. November to March ?

A. Now, wait a minute. I know I was there in
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October because I took a vacation then. I was there

in October.

Q. Is that when you started, as far as you can

recall f A.I think it must have been October.

Q. And you started to work out in the shop in

October of 1949, and you were out there four or

five months'?

A. I was out there until after the holidays, until

Bob Speeding asked me to go with Project "N."

Q. In the spring of 1950? A. Yes.

Q. That was the period, then, when you had

some connection [268] with Mr. Harrison in the

course of your work, is that right, from October,

four or five months forward? A. Yes.

Q. Then you hadn't had any connection with

Mr. Harrison in your wTork prior to that time, is

that right?

A. I had talked to him many, many times, but

as far as my wTork was concerned, no.

Q. What did you talk to him about?

A. Just generalities.

Q. Was his office near yours—he wasn't out in

the shop, was he?

A. He has an office right there in Building 41.

Q. Yes, but it is not in the shop, is it ?

A. It is just a few hundred feet from mine.

One was at one end of the office and one at the other.

You had to go by his office to get to mine.

Q. When you went to work? A. Yes.

Q. How is it you became acquainted with Mr.

Harrison and talked to him ?
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A. The same way you become acquainted with

anyone you work with.

Q. But you didn't work with him during the

day 1 A. No.

Q. Was it just a matter of saying "Good Morn-

ing" or "Good [269] Night"?

A. Talking about dogs and hunting. He is

quite a sport.

Q. You had talked to Mr. Harrison about that?

A. Yes, talked about baseball, anything that

happened to be

Q. On what, a few occasions?

A. Not often, no; on a few occasions.

Q. Would they be talking about dogs and base-

ball and so on after you were working near his

office and using his adding machine and in his

office more frequently, is that when you talked to

him about hunting and baseball and so on ?

A. Yes.

Q. I want to know about prior to that time.

Had you talked to Mr. Harrison other than a casual

greeting when you were going to or leaving work?

A. No, I can't tell you how many times I have

talked to him, but

Q. Well, isn't it a fact that you were not par-

ticularly friendly with Mr. Harrison until you were

working in the vicinity of his office and were using

his adding machine

?

A. That's right.

Q. And you talked to him only as a matter of
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greeting before that time, saying "Hello" or "Good

Morning" or something of that sort*?

A. Unless at the time I was in the upstairs

office—they [270] used to come to the manufactur-

ing engineers for information. I would get it out

of the files for them and talk to them about work.

Q. Did Mr. Harrison ever do that?

A. Yes, he did, on several occasions ; not often.

Q. In the course of your work what occasion

did you have to talk to Mr. Goodenough?

A. I didn't have any.

Q. None at all? A. No.

Q. You never talked to Mr. Goodenough?

A. I would bid him the time of day when I met

him.

Q. Was that all? A. That is all.

Q. On what occasion did you converse with Mr.

Gorham ?

A. I just bid him the time of day, too.

Q. Where was that? A. In the shop.

Q. He was in there occasionally? A. Yes.

Q. Now, do you know a Mr. Culbertson ?

A. Yes.

Q. Where did he work?

A. He had an office right next to Mr. McAulifiVs

secretary.

Q. And did you have occasion in the course of

your work to [271] talk to Mr. Culbertson?

A. Yes, I did.

Q. Regularly? A. Yes.

Q. Often? A. Quite often.
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Q. Was that whenever your office was in that

vicinity—I presume? A. And before.

Q. And before? A. Yes.

Q. What about when you were out in the shop?

A. And when I was out in the shop, too.

Q. Did you have to go in to see Mr. Culbertson

regularly ? A. Yes.

Q. Do you know Mr. Clark?

A. Of the Engineers?

Q. Mr. Kermit Clark? A. Yes.

Q. You know him?

A. I know him when I see him.

Q. You know him when you see him?

A. Yes.

Q. Do you know him personally?

A. No. [272]

Q. Did you ever talk to him?

A. I don't think so, except perhaps to say

"Good Morning."

Q. Do you know a Mr. Ghiorso, Emil Grhiorso?

Perhaps I can refresh your recollection. I might

state he is a foreman over in Building 61.

A. No.

Q. You don't know him?

A. I don't think so.

Q. You never talked to him as far as you know?

A. No.

Q. Do you know a Mr. Huffman, Sheldon Huff-

man? A. Yes, I do.

Q. That is, do you know him when you see him,

or are you personally acquainted with him?

A. Well, I know him like I know the other fore-
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men in the shop. I had to do a lot of work for him

and with him and—well, I just know him.

Q. When did you do work for him or with him?

A. When I was in the Timekeeping Department.

He was a foreman in the Welding Department. We
had to have the foreman sign time cards.

Q. Every time card? A. They used to.

Q. They normally signed those before you got

them, didn't they? [273]

A. Yes, but once in a while they missed one.

Q. If they missed one you would go and get

him to sign it? A. Yes.

Q. After that period when you worked in the

timekeeping office—that was in 1947 ?

A. That was prior to this period.

Q. That was 1947, isn't that right?

A. Yes.

Q. After that time, say, after you became a copy

typist, what occasion did you have to have any-

thing to do with Mr. Huffman in the course of your

work?

A. He came to the office quite often for blue-

prints, for operation sheets, additional copies of

operation sheets.

Q. And would you say you saw him often or

regularly ?

A. I would say I saw him at least once every

day.

Q. At least once every day; then you saw him

a good deal more than you did some of these other

people, didn't you? A. Yes. [274]
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Q. I don't mean while they walked in; I mean

after they were in there and talking, were you sit-

ting at your desk, continuing with your work, or

were you sitting there watching them?

A. I couldn't see them from the desk.

Q. That is what I wanted to know.

A. No.

Q. You saw them walk in?

A. And then I saw them at least twice, perhaps

three times, while they were talking, when I had

occasion to walk past the door into Mr. Culbertson's

office with the work that I was doing at that time.

Q. That was just a momentary glance while you

were walking past the door, wasn't it?

A. That's right.

Q. How long would you say that conference or

conversation or discussion lasted %

A. Approximately a half hour.

Q. Half an hour? A. Approximately.

Q. And except for these two occasions when you

walked past the door of Mr. Culbertson's office, and

I presume returned to your own desk, you could

not see them, could you? A. No.

Q. I believe you stated that Mr. Gorham left

before the [275] other gentlemen did?

A. Yes.

Q. Now, can you state how much before the bulk

of them left, Mr. Gorham left?

A. He only stayed about five minutes.

Q. I see. With whom have you discussed this

matter prior to your testimony here ?
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A. I have discussed it with Mr. Scheuermann.

Q. On what occasion?

A. The night it happened.

Q. The night it happened; did you go to his

home ? A. No.

Q. How did you happen to discuss it with him?

A. I had taken his brother to the ball game and

he picked him up at my house on his way home

from work.

Q. On Mr. Scheuermann's way home from work?

A. Yes.

Q. That was a night ball game ? A. Yes.

Q. And you told him about it at that time?

A. Yes.

Q. Was anybody else present? A. Yes.

Q. Who? A. My husband. [276]

Q. Who else? A. And Les Ollis.

Q. Who else?

A. Mr. Scheuermann's brother, and myself.

Q. May I have your husband's initials or first

name? A. Val Andersen.

Q. Does he work for Westinghouse ?

A. No, he doesn't.

Q. Who had been to the ball game besides your-

self and Mr. Scheuermann's brother?

A. I think that is all. We might have taken

some children that night, but I don't remember.

We usually pick up a few.

Q. And after that occasion when did you next

discuss this matter with someone?

A. Yesterday, when I discussed it with the at-

torney.
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Q. You discussed it with Mr. Bamford yester-

day I A. Yes.

Q. With whom else have you discussed it?

A. I don't recall that I have discussed it with

anyone except the parties concerned.

Q. You say except the parties concerned?

A. Yes, Mr. Ollis and Mr. Scheuermann.

Q. You discussed it with Mr. Ollis also?

A. He was present that night.

Q. Have you discussed it with him since that

time? [277] A. Yes.

Q. When? A. Oh, on various occasions.

Q. Well, how many times?

A. I can't tell you how many times.

Q. Several times with Mr. Ollis, would you say?

A. Yes, very recently I have discussed it quite

often.

Q. On what occasions did you discuss it with Mr.

Ollis? Did he come to you and ask you about it or

did you go to him to tell him about it ?

A. There were no occasions—we had been dis-

cussing Clyde's trial and we would just talk about

it.

Q. And you would mention this matter again ?

A. Yes, but that has been very recently.

Q. Well, how recently?

A. Since he was called to San Francisco for the

hearing.

Q. You mean in the past week ?

A. I would say in the past week.
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Q. And you have discussed it several times with

Mr. Ollis, is that correct?

A. (Affirmative nod.)

Q. I say, is that correct?

A. That's right.

Q. And you discussed it with Mr. Scheuermann

more than this one occasion, haven't you? [278]

A. Yes.

Q. Several times with Mr. Scheuermann?

A. Yes.

Q. When? A. I don't know just when.

Q. "Well, in the past week or several months ago ?

A. Oh, I discussed it quite a bit with him in the

past week—haven't seen much of him in the mean-

time.

Q. Have you discussed it with him between last

September and the beginning of this trial here, a

few days ago? A. I think I have.

Q. How many times ? A. I don't know.

Q. Do you know the occasions? A. No.

Q. Have you ever discussed the matter with

Jack Kraft?

A. I think he was in on some of the conversa-

tions when I discussed it with Mr. Ollis.

Q. Mr. Kraft was?

A. I think he heard it. I didn't go to him di-

rectly to discuss it with him, but he might have

heard it. [279]
* * *

Q. (By Mr. McGraw) : Did I understand you

to say a few minutes ago that you discussed this
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with Mr. Scheuermann on the same day that you

heard it? A. That's right.

Q. And what time of the day was it ?

A. About 1:00 o'clock in the morning, I think.

Q. About 1:00 a.mJ A. That's right.

Q. And did I also understand you to say that

they had been to a ball game ?

A. No, I had been to a ball game.

Q. Oh, I see; and who was playing and where?

A. It was out in Municipal Stadium, the Red
Sox were playing somebody but I don't know who,

at the time.

Q. Now, yesterday I believe you testified that

you had heard Mr. Gorham speak many times. Can
you tell us where some of those times were?

A. I have heard him speak to the men in the

shop; I have heard him speak to the men in the

cafeteria ; I have heard him speak in the conference

room, which was right next to my office. I have

heard him speak in Mr. McAuliffe 's office.

Q. And on how many occasions would you say

you heard him speak? A. Twenty or thirty.

Q. And were these meetings that were held in-

side the plant? [283] A. Sometimes.

Q. Well now, when he was talking to the men
in the cafeteria, was that just a small group or was

it an organized group or what?

A. Just somebody sitting at a table eating their

lunch. [284]
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JOHN MAROVICH
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Bamford: [288]

* * *

Q. When did the company first inform you that

you were going to be discharged?

A. It was on a Tuesday night, just prior to

quitting time. My foreman, Tom Shields, come over

and he told me, " Johnnie,'
7 he says, "I have to let

you go." He says, "Tomorrow will be your last

day."

Q. That would be Tuesday, September 19?

A. That is it.

Q. Now, where did this conversation take place ?

A. Right by the machine I was operating.

Q. Was there anyone else present within earshot ?

A. No, sir, not near us.

Mr. Bamford : Counsel for the Respondent union

has pointed out that I mistakenly referred to the

19th of September as Tuesday. It appears from his

calendar that it was Monday.

Q. (By Mr. Bamford) : Did you reply to

Shields?

A. Yes, I asked him, I says, "On what ground

am I being terminated?" and he told me, he says,

"Well,"—I asked him, [291] "Am I being ter-

minated under the contract we have here for going
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down by seniority rights and if it is my turn," I

says, "I have no objection.'' And he told me, he

says, "No, Johnnie, it isn't that. It is just the idea,"

he says, "You are just not cutting the buck." He
says, "You are taking a little too much time on

these smaller machines and your time on the big ma-

chines has been fairly good but on the smaller ma-

chines you haven't been making the time." And I

says, "Well, that means that I haven't got the skill,

Tommie." And he said, "No," he says, "you are

just a little too slow." I says, "Well, that is it,"

and that was the end of it.

Q. Who was your shop steward?

A. Carl Schwartz.

Q. Did you ever speak with Schwartz about

your discharge in his capacity as steward?

A. Yes, he came over the following morning and

asked me, he says, "I hear you are being laid off."

I told him, "Yes," I was. "Well," he says, "they

can't do that. You have got seniority rights here."

"Well," I says, "I don't know how far that will

go around here." He says, "Well, I am going to

look into it. I am going to see if I can't get ahold

of"—what is that Labor Relations man's name?

Q. Mr. Goodenough?

A. Goodenough, that's it. So he said he had

tried to get him on the phone a few times and he

wasn't very successful and [292] towards evening,

why, he came over and said, "I can't get ahold of

him." I told him that was all right, "See what you

can do about it," I said. "I am going to pull out."
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Q. Do you know a Frank Gorham, Assistant

Business Agent of 504? A. Yes, sir.

Q. Did you ever speak with Gorham about your

discharge ?

A. Yes, a couple of days later Frank called me
up on the phone and asked me to come up to his

office.

Q. Did you go?

A. Yes, I did. He invited me into his office there

and we sat down

Q. Was there anyone else present ?

A. No, sir, not to my knowledge; just the two

of us right there.

Q. And was there a conversation about this be-

tween you and Gorham ?

A. Well, Frank says, "Johnnie," he says, "I

don't know what we can do about this. We have

gone as far as we can with it," and he says, "it

doesn't seem like we can get anywheres and I don't

think we can do a thing about it any more. If you

want to fight the case," he says, "they have got this

lottery charge to throw in against you." I said,

"What lottery charge?" He said, "Running foot-

ball pools and baseball pools." Well, I told him at

that time I hadn't started no pools yet and I didn't

see [293] what lottery charge they could hold

against me.

Q. Well, did he tell you what the company's at-

titude was with respect to rehiring?

A. Yes, he told me.

Mr. Holmes: I object to that as calling for hear-

say.
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Trial Examiner Parkes: It is part of his con-

versation with Grorham. He may answer.

Mr. Holmes: It is still hearsay as to what the

company's attitude was.

Trial Examiner Parkes: The objection is over-

ruled.

A. (Continuing) : He told me that—he says, "I

don't think you will ever get back in, Johnnie, be-

cause both Mr. Buckingham and Mr. McAuliffe said

they won't rehire you." I said, "Well, if that is the

case we might as well just forget it."

Q. (By Mr. Bamford) : Now, what is the proc-

ess when you are discharged; are you given a ter-

mination slip, something of that sort %

A. Well, generally they give you twenty-four

hours' notice and in that period of time, why—like

I was given twenty-four hours' notice; then the fol-

lowing day close to quitting time, an hour or so,

why, they gave me permission to check all my tools

in, turn all my tool checks in. Then I was given my
termination slip and taken to the Personnel De-

partment and there I was given a slip to get my
last checks that I had [294] coming there and then

I came back to the shop and took my tools out to

the guardhouse. [298]
* * *

Q. Did you know that Scheuermann was ac-

tive in the Independent Westinghouse Workers

Union? A. Yes, sir.

Q. Did he ever solicit you for membership in

that union?
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A. No, he didn't, but others did.

Q. Who were the others ?

A. Why, oh, there was—well, Les was one of

them, Ollis, and there was another fellow from be-

low, Terry—I can't think of his name.

Q. Did you join the Independent Westinghouse

Workers Union? A. No, sir, I never did.

Q. Did you remain a member in good standing

of 504? A. Yes, sir.

Q. Do you know if the Independent Union dis-

tributed handbills, hand leaflets?

A. Yes, sir. By hand, at the gateways.

Q. Who did that?

A. Well, at times there was Clyde here and Les,

and then they had some of the electrical workers,

women electrical workers there, and men also from

the Electrical Department. [297]

* * *

Q. Well, would you on occasion take a position

contrary to that of Gorham and Scott ?

Mr. Holmes: That is objected to as leading and

suggestive. I should think counsel should be able

to bring this out by having the witness testify to

facts and not have counsel state the facts and ask

the witness to agree with him.

Trial Examiner Parkes: Sustained.

Q. (By Mr. Bamford) : Can you recall specific

instances of your participation in discussion over

these

Mr. McGraw: Just a minute. Mr. Hearing

Officer, I think, frankly, the entire line of ques-
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tioning is going far afield. The fact remains that

it doesn't make any difference what side he took

in a Local argument. It doesn't go to any of the

issues involved. The witness has testified he is still

a member in good standing, indicating he was not

disciplined or in any way acted against because of

that, and counsel is purely on a fishing expedition

for something that is immaterial, even if he finds it.

Trial Examiner Parkes: Well, I note the Com-

plaint alleges that the witness and other employees

Westinghouse discriminated against because they

may have criticized the union. The objection is over-

ruled. However, I will note your position.

Q. (By Mr. Bamford) : Can you recall—well,

I will repeat the question. [302]

Can you recall any specific meetings in which you

participated in the discussion ? [303]

# * *

Q. Did you pass out cards—excuse me.

When was that, if you remember?

A. Oh, that was around 1947, 1 think %

Q. Did you participate

Trial Examiner Parkes : When in 1947 %

The Witness: Well, I wouldn't know exactly,

sir. I know—say, around, oh, I should judge around

May or June, in there.

Trial Examiner Parkes: Very well. Go ahead,

Mr. Bamford.

Q. (By Mr. Bamford) : Did you pass out cards

for the Steelworkers at that time %
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A. I did, sir.

Q. Do you know if Clyde Scheuermann was ex-

pelled from the IAM?
Mr. McGraw: Just a minute. I object. That calls

for a conclusion and opinion of the witness and it

doesn't make and difference what his opinion is.

We have all the facts in [305] evidence. Certainly

this witness wouldn't possibly know about

* * *

Q. (By Mr. Bamford) : Do you know if Clyde

Scheuermann was expelled by 504 ?

A. Yes, he was.

Q. How was he expelled, if you know 1

A. At a meeting there, in our new Labor Tem-

ple, a meeting was held there and he was.

Q. Did you attend the meeting %

A. Yes, sir. There was a Board there that delved

into Clyde and Les Ollis' case there and they read

the decision of the Board before the membership

and the membership voted on it and it was passed,

where Clyde was fined and expelled from the or-

ganization, and the same with Ollis.

Q. How was this report presented*? Was it pre-

sented at the meeting %

A. Yes, the chairman of the board that was in

charge of the hearing there—I think his name was

Henry Schmidt, at that time—he read it.

Q. Was he employed by Westinghouse at [306]

the time? A. No, sir. [307]
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Mr. Holmes : Is Mr. Bamford through ?

Trial Examiner Parkes: Yes, I believe he was.

Mr. Holmes : Off the record a moment.

Trial Examiner Parkes : Off the record.

(Discussion off the record.)

Trial Examiner Parkes: On the record.

Mr. McGraw? ,

Cross-Examination

By Mr. McGraw

:

Q. Mr. Marovich, you are now a member in good

standing of Lodge 504, aren't you?

A. Yes, sir.

Q. Were charges ever preferred against [310]

you? A. No, sir.

Q. Were you ever called before the Executive

Board because of any of your activities in connec-

tion with the campaign of the Steelworkers to or-

ganize the plant in 1947

?

A. No, sir.

Q. Were you ever called before the Executive

Board of the Lodge concerning any activities in

behalf of the Independent Westinghouse Workers

Union? A. No, sir.

Q. Were you ever interviewed by Mr. Scott with

respect to any conduct of yours in connection with

the Steelworkers' campaign? A. No, sir.

Q. Were you ever interviewed by Mr. Scott with

respect to any activity on your part in connection

with the Independent Westinghouse Workers

Union? A. No, sir.
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Q. If I asked you the same questions with re-

spect to whether or not Mr. Gorham had ever asked

or questioned you or discussed these same cam-

paigns with you, would your answer be the same %

A. Yes, sir.

Q. It is a fact, isn't it, that during the most

recent campaign for bargaining rights that nearly

everyone in the shop discussed some phase of the

pending campaign?

A. That is right, sir. [311]

Q. Now, going back to the date of your termina-

tion, did you report your unemployment to the

union'?

A. Yes, sir. I went the following day, sir.

Q. And that is—on the same day that you re-

ported to the unemployment, the State Unemploy-

ment Office? A. Yes, sir.

Q. Did you fill out a form at that particular

time 1

? A. Where at, the state?

Q. At the union office %

A. At the union office, I think I did, because I

was given this little card, this unemployed card that

I had to take to the unemployment office every time

and I had to register and report every week.

Q. Now, directing your attention to the period

since your termination, did the union office ever call

you with respect to employment at any other place

since you left Westinghouse % A. Yes, sir.

Mr. Bamford: Objection, irrelevancy.

Trial Examiner Parkes: Overruled. You may
answer.
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The Witness: Yes, sir.

Q. (By Mr. McGraw) : Can you tell us about

when that was?

A. Oh, I should judge that was around the latter

part of April.

Q. And do you know where the job was?

A. Yes. Mr. Gorham called me up, said

"Johnnie, do you want [312] to go to work?" and I

said right offhand, "Yes, sir." And he said, "I have

a job for you at the San Jose Foundry." And I

said, "That will be swell." I said, "When do you

want me to report?" He said, "In the morning." I

said, "All right, I will see you in the morning." I

hung up and a few minutes later I called him back

and said, "I can't make it, Frank. Give it to some-

one else."

Q. Now, at any time since April did the union

call you with respect to employment any place?

Mr. Bamford: May I have a continuing excep-

tion to this line of questioning ?

Trial Examiner Parkes : You may.

A. Yes, sir. When I went to pay my dues I seen

Frank there at the office and he asked me, "Are

you working, Johnnie? Are you ready to go to

work?" and I told him I wasn't working and

wouldn't be ready until about September sometime.

Q. (By Mr. McGraw) : About when did this

occur ?

A. Oh, I imagine this occurred right—oh,

around July.
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Q. Of A. This year.

Q. 1950? A. Yes, sir.

Q. Did you ever have any kind of an argument

with Mr. Gorham concerning any of your activities

at the Westinghouse Plant at any time or [313]

place? A. No, sir.

Q. Now, directing your attention to the time

that Mr. Gorham called you into the office a few

days after your discharge, who started that con-

versation ?

A. Well, when we came into the office

Q. Yes? A. I think Mr. Gorham did, sir.

Q. And what did he say ?

A. He called me into the office and he said, "Sit

down, Johnnie." And he said, "Johnnie, I don't

think we can go any further on your case. We have

gone as far as we can and I don't think we can do

anything more for you.
'

'

Q. All right. Now, did he explain what had been

done on your case ?

A. He said he took it in and they said—they

refused to even discuss it and that—let's see now

—discuss it, and then he said that he didn't think

I would ever get back there again.

Q. Did he tell you who he discussed it with?

A. No, sir. He did not tell me who he discussed

it with.

Q. Did you file any kind of a grievance, did you

fill out any papers or grievance blanks or anything

like that? A. At that time—no, sir.
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Q. Did you fill out a grievance at the time you

were terminated? A. No, I didn't. [314]

A. No, I didn't. [314]

Q. And do you know whether or not a contract

was in effect at that time ? At the time of your ter-

mination? A. You mean with 504, sir?

Q. Yes. A. Yes, it was.

Q. You were aware, were you not, that a union

shop election had been held ?

A. Yes, in August of that year.

Q. Now, do you know whether or not other peo-

ple were being laid off at about the same time that

you were terminated ? A. Yes, sir.

Q. I believe your testimony on direct examina-

tion was that if you were laid off in strict accord-

ance with seniority, why you had no

A. Objection to it, yes, sir.

Q. Did you ever discuss your termination with

Carl Schwartz after you left the plant ?

A. No, sir.

Q. And you have had no further contacts with

him up until

A. Right to the present time, right here, sir.

Q. Now, when did you first learn about these

proceedings and your involvement in these pro-

ceedings ?

A. Oh, last night or yesterday, sir.

Q. And how did you happen to learn about it?

A. Well, Mr. Danforth—is it, here—came over

to my place [315] and told me that Les and Clyde

here had filed their claims in and based on the evi-



Internatl. Assn. of Machinists, etc. 247

(Testimony of John Marovich.)

dence and facts given, why, after he told me some

of the facts in the case, why, I thought I should

present my claims.

Q. Now, going back to the time that Mr. OUis

told you that you were going to be discharged, did

you have frequent occasions to converse with Mr.

Ollis before he told you that? A. No, sir.

Q. Did you know him I

A. No, sir—wait a minute. Who is that ?

Q. Ollis.

A. Ollis—no, I have never seen Mr. Ollis here,

oh, for months, until right now.

Mr. Bamford : I don 't think he understands the

question.

Mr. McGraw : Probably not.

Q. (By Mr. McGraw) : I understood you to

testify that on the—on Thursday of the week before

you were laid off that Ollis came to you and told

you to expect it? A. Yes, sir.

Q. Or something along that line. Now, just what

did he tell you ?

A. He says, " Johnnie," he says, "they have got

us slated to go. You are going first, and then I and

Clyde and they figure on one or two of the other

boys."

Q. And did he tell you how he knew that ? [316]

A. No, sir. He did not tell me.

Q. Did you ask him?

A. I asked him, yes. He said, "I got that from

an individual," he says, "that is in the know, and

he passed it on to me."
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Q. Now, did you make any inquiries to Schwartz

at that particular time about the pending layoff?

A. No, sir, I didn't.

Q. Did you complain to him?

A. No, I didn't, except the day I was—the eve-

ning I was laid off, and the following morning,

when Mr. Schwartz came up, he said, "I understand

you are being laid off.
'

' I said,
'

' Yes, sir.
'

' He said,

"I will see what I can do for you." He said, "You
have a lot of seniority." And I said, "All right."

He said, "I am going to see if I can't get ahold of

Goodenough." Well, he tried to get Goodenough

that day and, why, Mr. Goodenough wasn't around,

evidently, and he told me he had no success and

I said, "Well, do what you can and let me know

what the outcome is."

Q. Had you told Mr. Schwartz that you had

heard some time before that you were going to be

laid off? A. No, sir, I did not.

Q. You did not mention that to him ?

A. I did not mention that to Mr. Schwartz.

Q. Did you ever operate any pools, football

pools? A. Yes, sir. [317]

Mr. Bamford: Objection, relevancy.

Trial Examiner Parkes: Overruled. There was

some testimony on the direct, as I recall.

Q. (By Mr. McGraw) : And had you ever ob-

served any notices on the company bulletin boards

forbidding the solicitation of pools ?

A. Yes, sir, I have, prior to that.

Q. Did you ever come to the union and tell any
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of the union officers that you were active for and

in behalf of the United Steelworkers ?

A. No, sir. I never did, sir.

Q. Did you ever tell any of the union officers

that you were active on behalf of the Independent

Westinghouse Workers? A. No, sir.

Q. Did you ever distribute any handbills for and

on behalf of the Independent Westinghouse Work-
ers? A. No, sir.

Q. Did you ever wear a button or any visual

means of indicating your sympathy with the Inde-

pendent Westinghouse Workers'? A. No, sir.

Q. Isn't it a fact, Mr. Marovich, that you knew

that most of the employees at Joshua Hendy had

petitioned the Grand Lodge to transfer them to

Local 504? A. No, sir, I didn't know that?

Q. Isn't it a fact that Mr. Scott told you that

when he asked [318] you to cooperate and explained

the setup of the District Lodge ?

A. He did, sir, at that time, yes. He said I

wasn't cooperating with him at that time.

Q. Now, isn't it a fact that he told you at that

time that a majority of the people employed out

there had requested transfer to Local 504 ?

A. No, sir, not to my knowledge.

Q. Would you say that he didn't tell you?

A. No, I would say he didn't tell me, yes, sir.

Q. Did you ever discuss with Mr. Ollis the con-

tract that was executed after the union shop elec-

tion in 1949?
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A. I might have, sir, discussed the agreement,

yes.

Q. And did you discuss it with Mr. Scheuer-

mann?
A. Well, if we are going to get on that point, I

discussed it with many of the boys over there, not

only

Q. Then is it your testimony, or—strike that.

Is it fair to say that you may have but you don't

know of any specific instance in which you dis-

cussed it with him? A. That's right, sir.

Q. Didn't you discuss the matter of their rein-

statement because of the union shop election and

the contract that had been signed I

A. You mean back

Q. Their reinstatement in Local 504? [319]

A. After their trial, sir?

Q. Yes. A. No, sir; I never did that.

Q. When was the first time you knew that Mr.

Scheuermann had gone to the National Labor Ee-

lations Board and filed a Complaint or filed a

Charge ?

Mr. Bamford: Objection, relevancy.

Trial Examiner Parkes : Overruled.

A. It was the day that—I don't know whether

you were there—Mr. Gorham or Mr. Scott had filed

with the Board for an election at the plant. That is

when Mr. Scheuermann and Ollis were up there,

that day, filing for the Independent, at the same

time. They let me know when they came back to

work that night.
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Q. (By Mr. McGraw) : I think you misunder-

stood my question. I am speaking now about the

charges that caused this hearing to take place. They

are unfair labor practice charges. When was the

first you knew about an unfair labor practice charge

being filed by Mr. Scheuermann %

A. Well, I heard a few months back that he had

filed a charge but I never paid—I didn't ask no

specific date or time on it at all.

Mr. McGraw: That is all.

Q. (By Mr. Holmes) : Do you know why he

had filed a charge %

A. No, sir, but I could generally base it on some

unfair labor [320] practice. [321]

* * *

Mr. Bamford : At this time I should like to offer

in evidence as General Counsel's Exhibits next in

order the Original First Amended Charges in this

proceeding, which were filed September 9, 1950, and

I shall request that the Reporter mark them as Gen-

eral Counsel's Exhibits next in order, 7 and 8, I

believe.

(Thereupon the documents above referred to

were marked General Counsel's Exhibits Nos.

7 and 8 for identification.)

Mr. McGraw: Which is 7?

Mr. Bamford: 7 is 20-CA-328 and 8 is 20-CB-

102. I would like the record to show that I have

served Counsel in person with copies of these
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Charges, and at this time I should like to offer GC-7
and 8 in evidence.

Mr. McGraw: And I object to their admission

on the ground that the Trial Examiner has no right

to accept a Charge.

Trial Examiner Parkes : Mr. Holmes I

Mr. Holmes : I am not objecting.

Trial Examiner Parkes : May I see the exhibits ?

Mr. McGraw: In support of my objection, be-

fore you rule on it, I would like to give you one

citation.

Trial Examiner Parkes : All right.

Mr. McGraw: And that is the Sewell Manufac-

turing Company, [334] 72 NLRB No. 19 in which

the Motion to Amend the Charge at the hearing was

denied, since the Board's Rules and Eegulations do

not provide for filing Charges with the Trial Ex-

aminer, and that is from a digest and index of de-

cisions of the Board, published by the Board,

covering Vols. 71 and 74. [335]

* * *

CHARLES V. PACHORIK
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows : [338]

* * *

Cross-Examination

By Mr. Holmes

:

Q. Did you ever hear any of the men in the

group complain about Marovich letting his work go

while he was wandering around the shop
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A. I don't recall.

Q. You don't recall any such complaint?

A. I don't.

Mr. Holmes : That is all.

Q. (By Mr. McGraw) : Mr. Witness, are you a

member of the IAM 1 A. I am.

Q. And how long have you been a member?
A. Since I started working here, when Joshua

Henry had the plant.

Q. Were you a member of the IAM back East?

A. No, I wasn't?

Q. Now, did you become an officer of the Inde-

pendent Westinghouse Workers Union?

A. No, sir.

Q. I believe you testified that you are still em-

ployed at Westinghouse ? [369]

A. That's right.

Q. Have you ever been tried by a Trial Com-

mittee of Lodge 504 for any offense ?

A. No, sir.

Q. Have you ever been called on to explain any

conduct before the Executive Board of the Local?

A. I have not.

Q. Have you ever been criticized by Mr. Gor-'

ham personally for any of your actions ?

A. No, I haven't.

Q. Did you ever have occasion to file a grievance

with Mr. Schwartz ?

A. No, I haven't. I don't believe I have.

Q. Well, it is a fact, isn't it, that you and Mr.

Schwartz liked to argue with each other?
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A. Not only Mr. Schwartz and I; that was gen-

eral in the shop. That is typical in a machine shop.

Q. You argued with him about different sub-

jects?

A. Well, I wouldn't say argued. I'd say just

talked about things.

Q. And did Mr. Schwartz ever tell you that he

was going to get your job because of your opinions

about this Independent Westinghouse Workers

Union'? A. No, he didn't tell me.

Q. And in fact, within a few days after the elec-

tion it kind [370] of became a forgotten issue,

didn't it? A. What do you mean by "it"?

Mr. McGraw: Well, would you read the ques-

tion back, please.

(Question read.)

Mr. McGraw: I will reframe the question. Per-

haps you didn't understand it.

Q. (By Mr. McGraw) : Isn't it true that a few

days after the election people just forgot about the

complaints and the contests they had had before the

vote was taken?

A. You say a few days? Well, there was still

talk. Fellows

Q. Well, progressively you talked less about it ?

A. Oh, yes. That's right.

Q. And so now, until just in the last week or

two, it has probably been months since anyone has

discussed it? A. That's right.
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Q. Did you ever go to the Personnel Office to

determine what your seniority standing was %

A. I believe I mentioned it to Mr. Kelly at the

time I was notified of my termination, and when I

left his office I was under the opinion that my sen-

iority was good as of 1924.

Q. And you know for a fact that some people

who were working at Joshua Hendy when you came

to work there were laid off: before you were con-

sidered for a layoff, don't you? [371]

A. No, I don't know that. [372]

FLOYD KINO
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows : [373]

Direct Examination

By Mr. Bamford: [374]

* * *

Mr. McGraw : It also appears the General Coun-

sel is trying to develop a theory that any time a

union representative disagrees with a member, no

matter on what occasion or what ground, it is an

unfair labor practice and it demonstrates bias and

hatred and prejudice. [379]
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Q. Were you present at the union meeting when
Clyde Scheuermann was fined and expelled?

A. Yes, I was.

Q. Who presented the charges brought against

him, or is that a correct statement? How did—

I

realize I may have inadvertently made a mistake on

that. Will you please strike that. I will withdraw

the question and ask you this:

How was his name brought before the meeting?

Mr. McGraw: I object, Mr. Trial Examiner. It

doesn't make any difference how it was brought. We
will stipulate that it was brought in strict accord-

ance with our Constitution and Bylaws.

Trial Examiner Parkes: I assume it is a pre-

liminary question. The objection is overruled.

Q. (By Mr. Bamford) : How was his name

brought before the meeting, Mr. King ?

A. Henry Smith was the one who reported the

findings of the [391] committee.

Q. And what were those findings? Were they

presented orally? A. Yes.

Q. And what were the findings ?

A. The findings were that Clyde Scheuermann

and Les Ollis were found to be guilty of conduct

unbecoming a member and dual unionism. They

were fined $500 apiece and expelled from the union.
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Cross-Examination

By Mr. Holmes: [392]

* * *

Q. And you just differed with the interpretation

for the application of the contract, isn't that right?

A. I was going by what the contract said.

Q. Well, at least, what you thought it said?

A. No, what it did say.

Mr. Holmes : That is all.

Q. (By Mr. McGraw) : Mr. King, are you still

a member of 504? A. That's right.

Q. Have you ever been tried by a Lodge for any

misconduct ? A. No.

Q. Have you ever been called before the Execu-

tive Board to explain any conduct of any kind?

A. No.

Q. Have you frequently attended meetings of

the Lodge? A. Yes.

Q. Did you attend the meeting of the Lodge at

which it discussed and acted on the contract which

is now in effect? [399]

A. Do you mean the meeting where the contract

was approved by the membership?

Q. Yes. A. Yes, I was.

Q. And did you receive a written notice of that

meeting advising you when the meeting would take

place and where? A. Yes.

Q. And in fact, all the members of the Lodge
received such? A. No.

Q. Well, can you tell us who received it and who
didn't?
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A. I can't remember exactly but I can remem-

ber that there were four or five who did not receive

a card.

Q. And it was common knowledge in the plant as

to when the meeting would take place and what the

purpose of the meeting was?

A. Well, it was posted on the bulletin board, as

I remember. [400]
• • •

Recross-Examination

By Mr. McGraw

:

Q. Isn't it a fact that in the positions that you

took on the different matters that came before the

Executive Board that you consistently took the posi-

tion that you thought was right on each question ?

A. That I thought was right?

Q. Yes, and isn't it true that sometimes that

was in agreement with Mr. Gorham's position?

A. That's right.

Q. And sometimes in disagreement?

A. That's right. [404]

Q. And the same would be true of all of the

other members of the Executive Board, wouldn't

it, to the best of your knowledge?

A. Well, some of them never even showed up, so

they couldn't take a position.

Q. But of those that were there and participated,

so far as you know, they invariably took the po-

sition that they thought was right on each question ?

A. I couldn't say because I was only judging for

myself.
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Q. Now, isn't it a fact that the business agents

are part of the Executive Board ?

A. I couldn't be specific.

Q. Well, they participated and they voted,

didn't they? A. They participated.

Q. Do you know whether or not they voted in

the decisions of the Executive Board I Did they cast

a ballot? A. I don't think they did.

Q. Do you know whether or not the sentinel was

a member of the Executive Board?

A. Yes, he was.

Q. And the conductor? A. Yes.

Mr. Holmes : These are words of art that I don't

understand. It takes me back to my college days,

though.

Q. (By Mr. McGraw) : Now, can you tell us

whether or not the members of the Executive Board

were considered to be officers [405] of the Local?

A. By who?

Q. Well, first, by you ? Do you know whether or

not they were considered to be officers of the Lodge ?

A. They were never spoken of as such.

Q. Do you know what the provisions of the By-

laws of the Lodge were with respect to whether or

not they were to be considered as officers of the

Lodge? A. I don't believe they are.

Q. And is a steward considered to be an officer

of the Lodge? A. No. [406]
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After Recess

(Whereupon the hearing was resumed, pur-

suant to the taking of the recess, at 1 :30 o 'clock,

p.m.)

Trial Examiner Parkes: The hearing will be in

order.

It doesn't make any difference to me which one

of you gentlemen would like to put your case first.

Mr. Holmes: Before anybody puts on a case, I

want to move to dismiss the complaint in its en-

tirety and, in the alternative, to move to dismiss the

complaint insofar as it pertains to John Marovich;

and I think in that connection, those sections are:

part 1 of paragraph 3, part 1 of paragraph 4, part

1 of paragraph 5, and the mention of John Maro-

vich in paragraph 6, and in paragraph 7, and again

in the alternative, the language so far as it relates

to Scheuermann. The grounds for the motion are as

follows: One, that the amended consolidated Com-

plaint is based upon a first amended charge which

was filed either today or yesterday, at least in the

last few days, which charge differed from the first

charge in that it referred to an alleged unfair labor

practice against John Marovich. The charge was not

timely filed and no complaint may be based upon

the reason that it was not filed within six months

after the acts complained of.

The filing of the first amended charge was obvi-

ously an attempt to revive the cause of action in

favor of Mr. Marovich against the Company which

was outlawed and it was past the [410] Statute of
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Limitations set out in 10(b), and that the filing of

such a charge was in reality an attempt by the

Counsel, for the General Counsel, to circumvent the

provisions of Section 10(b) and to thwart the pur-

pose of the Act.

The complaint based upon such a charge should

be dismissed because no complaint can be issued un-

less a charge is filed within six months after the

act complained of. The matters relating to Marovich

are new and different from those relating to Scheu-

ermann. They are not germane to the case involving

Scheuermann ; those charges alleged in the Complaint

pertaining to Marovich are completely independent.

The case might be different if the discharge of Mar-

ovich and the discharge of Scheuermann complained

of were so closely related that they could be con-

sidered the same act, but that is not the case here.

There are two completely different acts, and the

attempt to run them in together is unlawful and

improper and the Complaint should be dismissed

on that basis. Certainly, the portion of the Com-
plaint relating to Marovich should be dismissed on

that basis.

The motion is further based upon the ground that

the Complaint is not supported by substantial evi-

dence.

I am going to discuss briefly, the testimony of the

witnesses which have been brought here by the Gen-

eral Counsel. Mr. Scheuermann testified that he had

been employed at Westinghouse since Westinghouse

took over the plant, employed there [411] by the

predecessor of the plant, that he had been a mem-
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ber of the I.A.M. That in the spring of 1949, he

and some others organized a union called the Inde-

pendent Westinghouse Workers Union and that he

became the president of the union and directed its

affairs. He took leave of absence from Westing-

house to direct the affairs of that union and to

direct the organizational campaign. He also testi-

fied that he was expelled from Local 504 at about

that time. He did not testify and nobody else testi-

fied that he, or anybody else, gave any notice of the

fact that the Company knew, by reason of semi-offi-

cial notice, knowledge of the fact that Scheuermann

was not at all times a member of the I.A.M.

Mr. Scheuermann returned to work, he testified,

after this organizational campaign and after this

election. He remained at work, I think he said he

returned to work about July 10, said it was the

month of the election which was held about July 7,

as I recall, continued to work there from early in

July until early in November. No one asked him

any questions, that is, as far as the Company was

concerned, no one asked him for the Company
whether or not he was a member of the union or

was recognized by the union membership and he

didn't tell anybody who had authority to receive the

information for the Company that he was not a

member of the I.A.M., or that he had been expelled

from the I.A.M., or anything else about his rela-

tionship with the I.A.M.

Mr. Scheuermann testified that during this period

he knew, and that it was common knowledge about

the plant, that the I.A.M. was negotiating a con-
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tract with the Company. That among other things

the I.A.M. was seeking a union shop. He stated

that he knew there was a union shop election in the

plant; he said he did not vote, but he knew the day

on which the voting took place and he also knew the

results of the voting, that the union was entitled to

enter union shop contract. He denied that he knew
when the contract was actually signed or that he

had seen a copy of the contract, but he did admit

that it was general knowledge about the plant that

you had to belong to the union to work there, that

he knew that people were talking about those who

did not belong to the union, but he did not state

that speech by anybody for the Company in any

type of supervisory capacity, knew or talked to him

about his lack of membership in the I.A.M. or his

relationship to the I.A.M. in any way.

Now, in that situation where Mr. Scheuermann,

a man of eight or nine years experience in unions,

including experience as an union official directing

an organizational campaign, a man with full knowl-

edge of the fact that the Company was negotiating

a contract with the I.A.M. in a plant where there

had been a union shop for eight years, and com-

pletely after, or including the time when union shop

contract was held, a man with that knowledge took

no steps to find out his status under the new con-

tract which he knew would be negotiated. He made

no effort to talk to any supervisor or Mr. Good-

enough, the Industrial Relations Manager, or any-

body else to find out what he had to do and what

his status would be. He simply assumed that the
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Taft-Hartley Law would protect him. As he put it,

he assumed the union shop contract would have no

effect on him because of the Taft-Hartley Law, and

he is presumed to know as a mature, intelligent

citizen, and certainly as an experienced union mem-
ber and official, he is presumed to know the require-

ments under that law, to-wit: That he must tender

to the union having lawful shop contract the initia-

tion fees and dues normally required of everybody

else.

Now, whether or not he had that knowledge sub-

jectively, is beside the point. He is presumed to

have the knowledge because he was suffering no

disability at that time, so he is presumed to know

that he had to pay his dues and his initiation fees,

and he knew, or had good reason to know, that

there was a union shop contract. Now, even if he

did not have actual knowledge that the contract

had been signed, he is a reasonable man, he is pre-

sumed to be, and certainly his experience in union

affairs placed him under the obligation to make an

inquiry to find out just what his status was. There

is nothing in the law that requires that the com-

pany specifically advise individual employees that

as of a certain day they must begin paying union

dues or that they must tender [415] their initiation

fees, there is no such obligation imposed by the law,

but there was an obligation on Mr. Scheuermann to

make inquiry because he had plenty of knowledge

that the union shop contract either had been signed,

or was about to be signed. But instead of doing

what a reasonable man would have done, Mr. Scheu-
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ermann pretended to be ignorant of the situation

and he thought he would let matters ride along

without doing anything about it, and on the 32nd

day. after the contract was signed, he was suddenly

faced with the situation where the union had

demanded his discharge and he had not made any

effort to tender initiation fees or dues.

Now, if it is argued that there was a tender of

dues by Mr. Ollis during the period during the 30

day period after the contract was signed, and that

such tender was made in Mr. Scheuermann's pres-

ence, that again is beside the point because it was

not a proper tender. If it is argued that no tender

was necessary because Mr. Ollis' dues, with respect

to the union, were rejected, we point out that the

offer was not made on behalf of Scheuermann and

that it was not a proper tender because it was a

tender of only dues and not of dues and initiation

fees which the law requires. So there was no ten-

der, no attempt by Scheuermann or by Ollis on his

behalf to comply with the requirements of the law.

When Mr. Scheuermann learned that he was dis-

charged, he wanted to do something about it, which

is a reasonable thing [415] but it was too late and

any tender that he might have made after he was

discharged has nothing to do with this case. A ten-

der after the discharge was accomplished is not a

good tender and if in effect he did attempt to offer

his dues and initiation fees either to Mr. Dormann
or to Mr. Scott in his visits to the union office, it

was then too late, he was discharged. He would

have to obtain new employment and he could not
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seek employment as a new employee. He was trying

to remedy something which was irremediable, he

had been discharged, he had failed in his obligation

under the law and the one way he could remedy it

would be for the union to voluntarily waive the

requirement. If it didn't do so, that is a matter of

his own concern. There was nothing under the Act

which required it to waive the requirements

imposed by Section 8(b) 3, rather, Section 8 (a) 3.

Now, the next witness, Mr. Ollis, also knew of the

union shop. He knew what it meant. He knew

about a union shop contract ; he worked under them

and he knew that about a union shop contract at

the Westinghouse plant when he made his dues

tender, if indeed, he did make one. Mr. Ollis knew

there was a union shop in the plant, that he had to

belong to the union in order to retain the job. He
testified that in the presence of Mr. Scheuermann,

he did make an offer of his dues.

Assuming that to be the truth, it was still only an

offer of dues and not an offer of inititation fees

and dues which [416] the law requires.

Furthermore, Mr. Ollis testified that he made that

tender after severe prodding. Somebody had irri-

tated him and made him mad because they called

him a free rider, or something of the sort, and he

said they were kidding him at that time. So, it is

not at all clear from the testimony whether he made

the offer in good faith, or whether he was just

kidding.

So, the testimony of Mr. Ollis does not add very

much to what Mr. Scheuermann had to say except
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to verify to these two men as well as the remainder

of the plant that the contract had gone into effect

pursuant to the two elections, and that it was neces-

sary to be a member of the union in order to work

in the plant. It was well known by both of them, as

well as by everybody else, and yet, no attempt was

made by either to make a proper offer of dues and

initiation fees with—on his own behalf or behalf of

others on behalf of both of them.

The next witness, a Mrs. Chloe Andersen, testi-

fied that she listened in on a conversation between

Mr. Gorham, union business agent, and certain

supervisors. And that in the course of that conver-

sation, Mr. Gorham said, "Now that the contract is

pretty well buttoned up, I want you to get rid of

certain men." And she said that he listed four

men. She said that Mr. Gorham left the meeting

shortly thereafter and that Goodenough who was

among those present stated that Mr. Gorham had

been a good boy about signing the contract and

the [417] least they could do to comply with his

wishes about getting rid of individuals.

Well now, that testimony is inherently improb-

able because the contract was more than a month

away from signing at that time, and it was well

known to the employees in the plant. As a matter

of fact, one of the latter witnesses, Mr. King, testi-

fied here this morning that there was a notice on

the bulletin board of the union meeting to ratify

the contract in early October. So the testimony of

Mrs. Andersen is just inherently improbable that

anything had been promised to Mr. Gorham because
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the contract was more than a month away from

signing. But if such a conversation took place, she

herself later testified to the effect that they dis-

cussed the four individuals, does not amount to a

determination at that time by the Company that

they were going to discharge anybody pursuant to

the union's request.

All she said was that they talked about these

four individuals and that they mentioned that Mr.

Marovich was not a competent worker and that

somebody asked what dissatisfaction they had had.

Her testimony does not relate to any reasonable

excuse for discharging either individual, that some-

body simply mentioned those names. She further

testified that Mr. Scheuermann was barely men-

tioned in the conversation.

The later testimony developed by the General

Counsel's witness shows that the two individuals

that Mrs. Andersen [418] testified were to be dis-

charged are still working for the Company, and one

of them received a promotion and got a pay raise

at 14 cents an hour.

The testimony of Mrs. Andersen does not show

that the Company had any knowledge of any griev-

ance, or dissatisfaction, or grudge that the I.A.M.

may have had against these four individuals. Her

testimony does not prove in any respect that the

Company knew that these employees had expressed

opposition to the administration of this union, or

that the Company knew that these individuals had

expressed a preference for the I.W.W. Union, or

that the Company knew that these individuals had
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criticized Local 504. There was nothing in her testi-

mony which indicated that the Company had any

knowledge of what the union had against these four

men, if they had anything against them.

Her testimony does not show that the union did

not have some justifiable reason under the law to

ask for the discharge of these people, but above all

it is clear from the testimony here, that there was

no contract in force at that time when Mrs. Ander-

sen complained this meeting took place. It is clear

from the evidence adduced here that the contract

had expired prior to the election and that there

wasn't any contract in force by which the union

could ask for the discharge of these individuals on

any basis.

With respect to the individuals King and

Pachorik, Mrs. [419] Andersen 's testimony was lim-

ited to a couple of questions asked by a couple of

people in this meeting, about what there was wrong

with King or Pachorik. There is nothing in her

testimony which indicates any dissatisfaction by the

Company with these two individuals, or any deci-

sion by any supervisor of the Company to get rid

of them on any grounds.

All of Mrs. Andersen's testimony on cross exam-

ination showed that she had very little, if anything,

to do with many of the individuals whom she

asserts were in this meeting. She stated that a Mr.

Culbertson was in the meeting, but on cross-exami-

nation she stated that on at least two occasions

while the meeting was going on, she left her room

and her desk to go over to Mr. Culbertson 's room to
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talk to him and on direct she testified that he was

in the meeting. She stated that was the reason she

passed by the door a couple of times to look in and

see who was there. Yet, the testimony in her cross

and direct examination are absolutely contradictory.

Now, with respect to the testimony of Mr. Pacho-

rik, it is clear that Mr. Pachorik is still employed

by the Company in the same job that he has been

in for four years. He was employed, of course, by

Hendy prior to his employment by Westinghouse,

but during his time with Westinghouse, he has been

employed on the same job. He testified that he was

told by Mr. Shields that he was going to be termi-

nated, but, as well as [420] the day can be deter-

mined, it appears to be two or three months after

this meeting that Mrs. Andersen testified to.

And further, it appeared that the question of Mr.

Pachorik 's termination came up at that time when a

great many individuals were laid off for lack of

work. So there is nothing in the testimony of Mr.

Pachorik to substantiate any of the allegations of

this Complaint or nothing in his testimony to show

that the Company even considered his discharge, or

that Mr. Shields talked to him about a possible ter-

mination. For any of the reasons alleged in the

Complaint, there is nothing to indicate that the

Company had any knowledge that Mr. Pachorik had

expressed any opposition to the administration of

the union, or that he had expressed a preference

for the I.W.W. Union, that he had criticized this

union in any respect.

None of those things has been related to the Com-

pany in any way. Mr. Pachorik didn't even tell the
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Company about his talks with Mr. Shields, Mr.

Buckingham, or Mr. Kelly at the time they men-

tioned his possible termination, so there is nothing

in his testimony whatsoever, to relate to the Com-

pany by way of actual knowledge or notice by him

telling them.

So even accepting Mr. Pachorik's testimony as

entirely true, there is nothing in it which would

support the allegations of the Complaint. Whether

or not he discussed the matter or argued with Mr.

Schwartz, the union's shop steward, is completely

immaterial so far as the case against the Com-

pany [421] is concerned, because there is no proof

that the Company had knowledge of any of those

things.

And the same might be said of Mr. King, except

in one respect. Mr. King did bring the issue of his

vacation, according to his testimony, to the attention

of Mr. Goodenough, but that doesn't prove any-

thing. It simply proves that the union and the

Company agreed to the interpretation of the con-

tract in the commutations of vacations, but every-

body else but Mr. King liked the idea, so he com-

plained. It does show his difference of opinion with

the union ; other than that, it has nothing to do with

this case. It was simply that he felt he should

receive more vacation than he actually got. There

was no criticism of the union implied there. The

union agreed with the Company's interpretation of

the contract and acceded it.

There was one other thing that is in Mr. King's

testimony that I think is quite important here, and
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that is that typed copies of the contract were in the

possession of the stewards after the first contract

had been negotiated. I think the testimony here and

the General Counsel's case showed that typed copies

also were in the hands of stewards after the current

contract was negotiated. So it shows a consistency

in the practice there that there was no attempt to

hide anything about the contract. It was simply the

usual customary manner of doing things.

Mr. King also testified that there were many indi-

viduals [422] who were critical of the union in

many respects and that there were many individuals

still in the union who are critical of it and are

sympathetic to the old Lodge 68, which was the

predecessor of Local 504.

We cannot assume an unfair labor practice on the

basis of differences of opinion, nor misunderstand-

ing within the union. Those are to be expected in

normal human relationships. The fact that there

were differences of opinions between some of these

individuals and one and another of the union has

nothing to do with the case because there is not

proved by this evidence to be within the knowledge

of the Company and therefore, there can not be

evidence to support an unfair labor practice finding

against the Company.

Mr. Marovich was a witness also. It was shown

in the testimony that Mr. Marovich was laid off

during a period when a great many employees were

laid off for lack of work. Mr. Marovich apparently

felt he was laid off improperly. I don't know

whether he said it was out of seniority or not, but
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lie felt it improper to lay him off despite the fact

they were laying off hundreds of other employees.

But it is not shown here that Mr. Marovich was

laid off for any reason which might be an unfair

labor practice. It is not shown that there was any

intention or any motivation of the Company in his

termination or layoff having to do with the viola-

tion of the Act asserted in the Complaint. There is

nothing showing that the [423] Company intended

or was motivated by a desire to discriminate against

Mr. Marovich in any way.

It is true that his termination or layoff occurred

eleven days after the conversation with—which Mrs.

Andersen asserted she heard, but that coincidence

in time does not prove anything because there is no

evidence other than that flimsy coincidence.

To connect in any way the termination of Mr.

Marovich with any activity of the union and the

mere coincidence of time is insufficient proof of the

allegations contained in the Complaint, for there is

no proof that the Company knew that Mr. Marovich

had expressed opposition to the administration of

the union or had expressed a preferral to the

I.W.W. union, or had criticized the union.

On the other hand, it was shown in this testimony

that Mr. Marovich had a reputation for running

around the plant selling lottery tickets. His activi-

ties in 1944 or in 1946 are completely immaterial to

this case for they occurred prior to the time West-

inghouse took over this plant and there is no proof

that Westinghouse had any knowledge of what he

had done or his relation to the union on those dates.
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There is no proof whatsoever, except for this

alleged conversation that Mrs. Andersen said she

overheard, that the union at that time requested

that Mr. Marovich be laid off, or disciplined, or

discharged, or anything of the type. Even on the

General Counsel's case, it is clear Mr. Marovich

was [424] laid off for cause during a period when

a great many people were laid off, and that alone is

not sufficient to support an unfair labor charge.

Now, with respect to Mr. Scheuermann, the evi-

dence does show that a request was made by the

union to discharge Mr. Scheuermann.

In the letters in evidence, there is no such formal

request shown for the discharge of Mr. Marovich.

I think that the distinction between the two is quite

pertinent, but Mr. Scheuermann's case, of course,

is quite different from the case of Mr. Marovich,

for Mr. Scheuermann admittedly was discharged

pursuant to the union shop contract and had made

no attempt to comply with the requirements of that

contract and requirements of the law.

I think that completes my motion, or rather, my
argument in support of my motion or motions.

Mr. McGraw: I, of course, have some motions

to dismiss, Mr. Trial Examiner.

Trial Examiner Parkes: All right.

Mr. McGraw: Respondent Union moves to dis-

miss the Complaint in its entirety, or as an alter-

nate, the Complaint against the union and further

alternate, the Complaints against the individuals

involved, namely, Floyd King, Charles Pachorik,

Marovich, and Scheuermann. And that it is our
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intent that the motion be so interpreted that each

might be severed from [425] the other because of

their independent reference to these individuals in

the Complaint.

Our grounds in support of the several motions to

dismiss are, briefly: One, because the Amended
Complaint brought in new matter that has not and

can not be related to the original charge; two, that

the Complaint when it was amended was unsup-

ported by a proper and legal charge ; three, that the

first amended charges introduced were illegally

accepted by the regional director because of the

express provisions of the law; four, General Coun-

sel has not proved his original case; and five, that

General Counsel has not proved any of the sup-

posedly derivative cases that have been introduced

here as it brought in an entirely new set of facts.

Now, I think frankly, that any argument con-

cerning motions to dismiss needs to start with the

recognition of the fact that we do have two entirely

different sets of facts to consider.

One deals, and that is the Original Charge and

Complaint, with the termination of Scheuermann,

and the other is, more or less, a spider web which

grows out of the testimony of the lady at the key

hall, and the particular spider web has not been

related in any particular way to the first instance.

Now, it is quite clear from the Act, it is both in

Section 8(a)3 and also in the language used in

8(b) 2, that there is some obligation to tender the

periodic dues and initiation [426] fees uniformly

required as a condition of acquiring or retaining
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membership. And so General Counsel had the bur-

den of proof to show that such tender was made and

he has failed miserably in doing this.

Two, that he had a duty to show that this tender,

if made, was made at a reasonable and proper time.

Now certainly, it would be an improper time if it

occurred before the union had been authorized by

the result of an election, to negotiate a union shop

agreement and the record is crystal clear that no

such offer was made prior to the election involving

the union shop on August 25, 1949, when it became

common knowledge tht the union had won this

union authority election. That would be the very

earliest that any offer or tender would be proper

and would have any bearing on Counsel's case. It

still, however, wouldn't be, shall we say, legally

correct and complete until September 7, the day of

the certification, and yet the facts are that there is

no evidence to show that any offer of tender was

made at that time.

Then we have the period of time between the

date of certification, September 7, 1949, and the

date of the termination of Mr. Scheuermann. Mr.

Scheuermann's own testimony conclusively shows

that no tender was made of any kind to anybody

during the critical period involved, and in fact, the

only thing that might constitute an offer or tender

on the part of Mr. Scheuermann occurred after he

had gone to the National [427] Labor Relations

Board and that they advised him he better make a

tender, and went back to the union office on or

about November 14, to make such a tender. So it



Internatl. Assn. of Machinists, etc. 277

appears thus far that the General Counsel's case

depends essentially, so far as represents to Scheu-

ermann, on events after he had been terminated.

Now, concerning these other persons, Pachorik,

King, and Marovich, we have lots of material here

relevant, but all of it is heresay and none of it goes

to prove that, one, the union in the first instance

asked for the discharge or, two, that they were enti-

tled to do so, and certainly, it was demonstrated

that even if the union had asked for the discharge,

that the Company didn't agree with it and they

didn't discharge any of the people involved at that

time for the reasons alleged by General Counsel.

In fact, they continued the employment of Scheu-

ermann beyond that date. In fact, they continued

the employment of Marovich beyond that date. The

General Counsel has failed to prove that any person

at any time was terminated because of his hostility

towards, or his activity on behalf of any labor organi-

zation. It might be assumed, of course, Scheuermann

was terminated at the request of the union. We have,

certainly, written letters in evidence, and that is the

only one that shows any connection at all between

the Company's action and the union's request. It

still remains to be shown as to what extent the

union's request actually had to do with the termi-

nation [428] of Scheuermann, assuming that that

was the reason that Scheuermann was terminated;

we come up against the fact that there is no evi-

dence to show that Scheuermann carried out his

responsibilities.

I think, frankly, the charge as reflects, too, on
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Floyd King and Pachorik are ridiculous and I

think it is rather a tragedy on justice that they

were even brought in and we have wasted time dis-

cussing it.

I think the Trial Examiner is well aware of the

merits as to the value of the evidence offered and

that certainly, the very fact that these people were

continued in their employment disproves any alle-

gations or insinuations, or conclusions that the Gen-

eral Counsel would like to draw from this spider

web that began with part of a conversation sup-

posedly overheard in the course of business. I don't

believe we need to belabor the point. I think the

facts are quite clear and that without rgards to the

right or wrong, shall we say, concerning amend-

ments to the Complaint and charges, the bald fact is

that General Counsel has not proven any of his

charges and so the case should be dismissed. [429]

B. H. GOODENOUGH
resumed the stand and was examined and testified

further as follows:

Direct Examination

By Mr. Holmes:
* * *

Q. When did Westinghouse take over the plant

from the Hendy Iron Works f

A. March 1st, 1947.

Q. Do you know when the collective bargaining

agreement was in effect after that date f
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A. I believe the date of the contract which was

in effect when [441] I came to the coast was May
5th, but I'm not sure of that date, 1947.

Q. Was that contract in effect when you came

to the plant? A. It was.

Q. How long did it remain in effect ?

A. It remained in effect until it was terminated

on March 31, 1949.

Q. Is that the only contract between the date of

May, 1947 and March, 1949?

A. With I.A.M., yes.

* * *

Q. Do you know whether that contract con-

tained a closed shop provision? A. It did.

Q. Was that closed shop provision applied by

the Company during the length of that contract?

A. All employees hired under the jurisdiction

of the I.A.M. understood that provision before they

were employed. [442]

Q. Were they required to remain members in

that union during their employment with Westing-

house? A. They were.

Q. You said the contract expired on March 31,

1949? A. That is correct.

Q. What terms and conditions were maintained

in effect after that date and prior to October 10,

1949?

A. In general, the provisions of wages, hours,

and working conditions were continued after the

termination until the contract was signed.
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Q. Were there any provisions of that expired

contract which were not maintained in force and

effect during the period from March 31, to October

10? A. There were.

Q. What provisions were they?

A. The closed shop provision was not applied

from the termination date, nor was the provision in

the contract which called for compulsory arbitra-

tion.

Q. Were all other provisions applied to the

Company?
A. To all intents and purposes, yes.

Q. Do you recall that a representation election

was held in the plant July of 1949? A. I do.

Q. And that the results were certified shortly

after the election? [443] A. I could.

Q. After those results were certified, did you

again have negotiations of a new contract with the

union which were certified? A. We did.

Q. Which unions were certified?

A. The I.A.M., the I.B.E.W., and the Teamsters.

Q. During what period did you negotiate with

the I.A.M.?

A. If I recall correctly, we started negotiations

in the first week in August ; certification was issued,

I believe, the 19th of July, and we continued nego-

tiations with all three unions up to and including, I

believe, the last week in September. We met three

times a week almost regularly with each of the

three unions.
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Q. That is, each individually, or all three

together?

A. The majority of times they were separate

meetings, but there were several occasions during

the month of September in particular. There were

certain paragraphs or clauses in the contract which

management wanted to be uniform in all three of

the contracts and, at that time, we had joint meet-

ings with the Teamsters, the I.B.E.W., and the

I.A.M. represented.

Q. You say regular meetings, what do you mean
by that?

A. Yes, we had a regular schedule of meetings,

two meetings each week, two hours at each meeting

for each of the unions.

Q. You were meeting both in the morning and

in the afternoon? [444]

A. Morning and afternoon.

Q. Was a contract eventually agreed on?

A. It was.

Q. Will you state the date ?

A. The contract was signed on October 10, 1949.

Q. Signed by whom ?

A. The contract was signed by each of the

unions. There was a contract signed with the I.A.M.

on that date, with the I.B.E.W. on that date, and
with the Teamsters on that date. [445]

• « «

Q. Now, Mr. Goodenough, during the course of

the negotiations, was agreement reached on different
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sections of this contract at different times or was

the entire contract agreed to at one time, that is,

agreement reached on the entire document at one

time?

A. Tentative agreement was reached on certain

paragraphs as we went through our negotiations

from July 19 to the latter part of September with

an multiple understanding between both parties,

that any tentative agreement to any said clause and

paragraph might be rephrased in consistency with

other clauses that might be related.

Q. I will direct your attention to Section 2,

which appears on Page 2 of the document and ask

you the approximate date which the agreement or

tentative agreement was reached on that section ?

A. I am sure that it was in the last two weeks

of the negotiations. It was one of the last items

set up.

Q. Was it subsequent to the certification by the

National Labor Relations Board of the I.A.M. as

being eligible to enter a union shop contract?

A. Most definitely.

Q. About how long after such certification? I

think that is identified in the record as Septem-

ber 7. [451]

A. It was at least two weeks after September 7,

before we reached agreement because I remember

detailed discussions in regard to that clause. We
could not reach agreement as to the phraseology.

Q. When was the final agreement reached with
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the I.A.M. on the entire document subject to rati-

fication by the union?

A. I am not sure of the date, Mr. Holmes, but I

think that it was around September 25 or 26.

Q. After agreement had been reached on this

contract, were any steps taken to acquaint the super-

visory staff at the plant with the contract?

A. There were.

Q. What steps were taken in that regard?

A. Mr. Everette, who was my assistant, sat with

me on all negotiations with the three unions and I

divided the supervisors into two groups and we
held a training course with those supervisors and

reviewed every paragraph in the contract with

them.

Q. Can you state the approximate dates of these

training courses?

A. The contract was signed on the tenth and I

think they started on the following Monday, the

beginning of the following week.

Q. How many classes were there ?

A. Each of us held three sessions with our

respective groups [452] of supervisors.

Q. How many sessions did a particular super-

visor attend?

A. Each supervisor attended three sessions.

Q. Were the supervisors furnished with the

copies of the agreement? A. They were.

Q. What kind of copies were they ?

A. Hectograph copies.
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Q. When was it in booklet form, actually

received from the printer by you ?

A. I don't remember the date.

Q. Well, did you have it immediately after the

contract was signed?

A. Well, I would say it was several weeks after

the contract was signed.

Q. In the meantime, what copies did you use?

A. We used the hectographed copies.

Q. What supervisors had them, not by name, but

by classification ?

A. All supervisors in the plant.

Q. And that included what titles ?

A. Well, that included everything from the rank

of assistant foreman up to the manager of the

establishment.

Q. Are assistant foremen with the margin?

A. They are not. [453]

Q. Do you know whether any shop steward had

copies of the contract?

A. I furnished to the union enough copies for

distribution to all stewards. [454]

# * #

A. The maximum hourly paid employees that

we had was 1,956.

Q. When was that maximum reached?

A. That was reached in the middle of March,

1949.

Q. How many employees were there at the

time of the representation election?

A. I would say 1,400.
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Q. From that date in July when the representa-

tion election was held until the end of 1949, did the

total of employees increase or decrease?

A. Decreased, appreciably.

Q. To about how many?
A. We went to a low on our hourly roll of 872

employees. That is more than a thousand below our

maximum.

Q. When was the low point reached?

A. We got in the low point in the middle of

December, I believe, and stayed there for the next

two months, three months before we started pick-

ing up again.

Q. You started to pick up about when ?

A. February or March.

Q. February, 1950? A. That is right.

Q. During the time that the total employment

was diminishing, were workers laid off from all

departments or from particular departments?

A. From all departments. [455]

Q. Layoffs were general, then, in the plant?

A. Correct.

Q. During the period that there was no contract

in force with a union, how was the layoff deter-

mined ?

A. We had, as previously stated, indicated that

we would maintain the wages, hours, and working

conditions which were in effect when the contract

was terminated. We followed the old seniority pro-

vision of the contract.

Q. Was it a straight seniority provision?
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A. Seniority and ability.

Q. And how did you apply that ?

A. Well, during the early part of the layoff, we
followed pretty closely strict seniority. As it got

down to a minimum number of employees, we gave

a great deal more attention to the employee's ability

to do the job as compared to other employees on the

roll. And in the last two or three months of the

layoff, considerable attention was focused on rela-

tive abilities of employees as well as their seniority.

Q. Did you lay off employees with more senior-

ity in order to retain employees with less seniority

who you considered to have more ability?

A. We did.

Q. In more than one case?

A. Several cases in all of the unions.

Q. You say all of the unions, by that it would be

understood [456] you were referring to the I.B.E.W.

unit, the Teamsters unit, and so on?

A. That is right.

Q. I will show you a letter that is in evidence as

General Counsel's Exhibit No. 6 and ask you when

you first saw it?

A. On November 11, 1949.

Q. Where did you first see it?

A. In my office.

Q. How did you receive it ?

A. Mr. Gorham handed it to me in an envelope.

Q. What was Mr. Gorham in your office for, do

you recall?

A. He was there with Mr. Schwartz, the chief

steward, to discuss a grievance.
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Q. Did you discuss the grievance ?

A. We did.

Q. Did you read this letter before the grievance

was discussed or afterwards? A. Before.

Q. Did you ask Mr. Gorham any questions about

the individuals named in the letter?

A. I did.

Q. What did you ask him about those individ-

uals?

A. I asked Mr. Gorham if those individuals had

been given the same opportunity to join the union

as all other individuals under the jurisdiction of

the I.A.M. [457]

Q. And what did he say ?

A. He said they had.

Q. Did you ask him about—did you ask him any

other questions about the individuals?

A. Yes, I did. I asked him if the request was

in compliance with section two of the agreement

between I.A.M. and the Company.

Q. That is the agreement that you have iden-

tified which is marked as Company's Exhibit No. 2

for identification? A. That is right.

Q. And what did he say in answer to your ques-

tion?

A. He said it was in compliance with the pro-

visions of that section.

Q. Did you ask him any other questions about

individuals ?

A. Yes, I asked him if he felt it was in com-
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pliance with the International—with the National

Labor Relations Act as amended.

Q. And what did he say to that?

A. He said it was.

Q. Did you make any other questions with

respect to anything else about it?

A. I did, I asked him if he would verify that

these employees had been given the same oppor-

tunity as other employees to join the union, in

writing.

Q. I will show you a letter dated November 15,

1949, on the [458] letterhead of International Asso-

ciation of Machinists, District Lodge 39—rather 93.

I will ask you, Mr. Reporter, to mark this as

Respondent Company's Exhibit No. 3 for identifi-

cation.

(Whereupon the doument above referred to

was marked Company's Exhibit No. 3 for iden-

tification.)

Q. Have you seen that letter before ?

A. I have.

Q. Did you receive that letter I A. I did.

Q. Was that letter received in reply to your oral

request to Mr. Gorham that you just represented?

A. It was.

Mr. Holmes : Do you want to show that to Mr.

Bamford and Mr. McGraw?

I will offer that letter as Company's Exhibit No.

3 and request that it be withdrawn and a copy sub-

stituted.

Trial Examiner Parkes: Are there any objec-

tions?
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Mr Bamford: No objection.

Mr. McGraw: No objection.

Trial Examiner Parkes: Company's Exhibit No.

3 has been received in evidence.

(Thereupon the document above referred to

was marked Company's Exhibit No. 3 for iden-

tification and received in evidence.) [459]

* * *

RESPONDENT WESTINGHOUSE CORP.

EXHIBIT No. 3

(Copy)

November 15, 1949.

Mr. B. H. Goodenough

Mgr. Industrial Relations

Westinghouse Electric Corp.

Sunnyvale, California

Dear Mr. Goodenough

:

In answer to your question regarding my letter to

you of November 11, 1949, please be advised that all

of those listed in this letter for termination were

given the same opportunity to become members of

our organization as anyone else working in your

plant at Sunnyvale.

Very truly yours,

F. W. GORHAM,
Asst. Business Representative.

FWG:as

Received in evidence September 12, 1950.
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Q. (By Mr. Holmes) : Can you explain the

deletion of the name, Louis Gennai? On the origi-

nal it has been crossed out and an arrow had been

drawn to the lower part of the letter where it reads,

" Deletion o.k.'d by C. Schwartz, 11/49. " Can you

explain that?

A. I can. At this meeting which Mr. Gorham
and Mr. Schwartz attended in my office, also Mr.

McAuliffe, who is the mechanical superintendent,

and the grievance in question came from his depart-

ment ; following the grievance meeting I asked Mr.

McAuliffe to stay in my office for a minute and I

reviewed them with him and suggested that he go

back into his department out in the shop, contact

the individuals referred to in this letter and notify

them of their termination under section two of the

agreement.

I further instructed him that if there was any

question on their part he should show them the let-

ter, which they were entitled to see, as well as the

provision in the contract under which this letter

came.

Mr. McAuliffe left my office and within an hour

or so after that he called me and said that he had

contacted Mr. Gennai. Mr. Gennai told him that two

or three days prior to this he had offered his union

dues to the steward in the [460] section in which he

worked and the steward had told him that he would

see him the next day. The steward, according to

Mr. Gennai, became ill and did not appear at work

for several days. Mr. Gennaie explained that he
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did not know to whom he should go and had made

an offer for union dues to his steward and thought

he was clear on the thing.

I suggested that Mr. McAuliffe discuss the matter

with Mr. Schwartz, the chief steward for the I.A.M.,

and if Mr. Schwartz would confirm such statement

by Mr. Gennai and agreed to it, as far as I was

concerned the Company would approve the deletion.

Later, Mr. McAuliffe called me and said he had

discussed with Mr. Schwartz and that Mr. Schwartz

had deleted Gennai 's name and had initialed the let-

ter indicating the deletion had been made. [461]

# * *

Q. Now, what action was taken, if any, with

respect to Cleveland and Norris, that is also men-

tioned in the letter?

A. Upon investigation, it was found that Cleve-

land and Norris, who had been a machinist at the

plant, was on what we call the disability roll and

at the time of this incident he was, to the best of

my recollection, in Texas.

Q. How long had he been away from the plant?

A. I don't recall. [462]

Q. Did he ever come back?

A. I don't recall. He did not.

Q. Was any action taken with respect to him?

A. No.

Q. When did you first see Clyde Scheuermann

that you had a conversation with him ?

A. The first time I ever talked to Clyde Scheu-



292 National Labor Relations Board vs.

(Testimony of B. H. Goodenough.)

ermann was at the National Labor Relations Board

office at the representation hearings in the jurisdic-

tion side—jurisdiction dispute, I believe, in March

of 1949.

Q. Then, when did you next have a conversation

with him?

A. On the Monday, I believe, following Novem-

ber the 11th.

Q. Where did you see him at that time ?

A. In my office.

Q. Did he come to see you or did you call him

up ? A. He came to see me. [463]

Q. Do you know whether it was morning or

afternoon?

A. I believe it was in the morning.

Q. Do you recall the conversation?

A. Yes, I do.

Q. Would you state it as well as you can remem-

ber it?

A. He came into the office and said that he

assumed that I knew why he was there. I told him

that I assumed it was merely termination, and he

confirmed that. He then asked if there was any-

thing the Company could do. I said that we had, in

our opinion, complied with the terms of section two

of the agreement and that I didn't see that any

change could be made. He indicated to me that he

had been to the National Labor Relations Board

and that they had suggested that he see the union
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about the matter. I told him that inasmuch as the

Board had recommended that he see the union, that

I suggested that he follow their instructions, and

he then left my office following that conversation.

Q. Did he, at that time, tell you that he had

been expelled from the I.A.M. and fined %

A. I believe he did, yes.

Q. Had he ever told you that before ?

A. No, he had not.

Q. Had anybody told you that before ?

A. No one that I recall; no one had ever told

me that.

Q. Had you received any communication from

the union to that [464] effect? A. I had not.

Q. Did you know, other than the information

you received in the letter from Mr. Gorham,

whether or not Mr. Scheuermann was a non-union

I.A.M. at that time?

A. I did not know whether he was a member at

that time or not.

Q. On November 11, did you know whether or

not he was a member of the I.A.M. other than this

information in Mr. Gorham 's letter ?

A. I did not.

Q. Did Mr. Scheuermann tell you on that occa-

sion when he came to your office that he was a mem-
ber of the I.A.M. % A. At that time %

Q. Yes. A. No, he did not.

Q. Did he tell you that he had offered his dues

and initiation fees to the I.A.M. %

A. He did not.
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Q. Did he tell you that he didn't think it was

square, that he had no way of knowing about the

agreement %

A. I recall that he said something to the effect

that he did not know that an agreement was in

effect.

Q. Did you show him the agreement ?

A. I did. [465]

Q. Did he read it?

A. If I am not mistaken, Mr. Scheuermann

asked me for a copy of the agreement on that day

and I asked my secretary to get one for him. I

believe he folded it up and put it in the pocket

without reference to it. I am not sure about that.

Q. Did he tell you he was going to see somebody

at the union?

A. He told me he was going down to the union,

yes.

Q. Did you have another conversation with him %

A. Yes, when he left at that time I asked him if

when he had checked with the union if he would

report back to me and let me know what happened.

He came back after he had talked to the

union. [466]
* * *

Q. Did Mr. Scheuermann ever come back to see

you again?

A. No, I don't believe I ever saw Mr. Scheuer-

mann again until the hearing started.

Q. When an employee is discharged, what is the

usual custom with respect to notice to him ?
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A. When an employee is discharged for cause

there is no notice; he is terminated at that time.

Q. And what do you mean by " cause '"?

A. For infraction of plant rules and Company
rules.

Q. What if it is for some other reason?

A. Specifically, in regard to union security

requests, there is a difference because of shifts. On
the first shift, of the day shift, if you receive a noti-

fication from the union of the termination of an

employee, we as a rule give the employee notice

during the shift and his employment terminates at

the end of that shift, regardless of when the notice

is received during the day, so long as it is during

his working hours.

If the notice involves an employee on the second

or third shift such notice is usually given at the

beginning of the shift because we receive it during

the day shift and the employee [468] is usually

given the opportunity to work out the balance of

that shift.

Q. Is the checking in of tools customarily taken

care of during that balance of the night shift ?

A. Well, it is rather difficult to check in tools at

night. They are usually permitted to come in the

next day to check in their tools.

Q. Had the Company ever discharged under a

union security clause prior to the discharge of Mr.

Scheuermann?

A. Yes, several people were terminated under

the old contract closed shop agreement.
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Q. Was written notice received in the union on

such occasions? A. By the union?

Q. From the union?

A. From the union, in all such cases.

Q. Do you know a Mrs. Chloe Andersen?

A. I do now.

Q. Did you know her prior to this hearing when

she appeared as a witness?

A. To the best of my knowledge, I had never

seen her before.

Q. Had you ever worked with her or had she

ever worked for you? A. No.

Q. Had you ever had a conversation with her?

A. To the best of my knowledge, no; unless it

was by telephone. [469]

Q. Do you know of a mezzanine office in the

building where Mr. McAulifde works?

A. I know one is there.

Q. Is that building 41 there? A. Correct.

Q. Do you know of a mezzanine office there?

A. I do.

Q. You heard Mrs. Andersen's testimony that

she worked for some months in such a mezzanine

office? A. I did.

Q. Have you been to that office?

A. I never had.

Q. Are you out in the plant in building 41 fre-

quently or infrequently? A. Infrequently.

Q. For what purposes do you go out in the

building, 41?

A. On some occasions, the foreman and super-
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intendents in the building have asked me to come

out there to discuss grievances in the plant which

come to my level, and agreement procedure on other

occasions. I have gone into the building for train-

ing meetings with the supervisors. On other occa-

sions I have gone out to the building to discuss

matters with Mr. Schwartz or with the foremen or

supervisors in the building.

Q. On these occasions, except for the meetings

with supervisors, did you customarily stay out there

very long? [470] A. No.

Q. For about how long would your visits last?

A. Oh, five or ten minutes.

Q. How frequently would they occur during the

past two years?

A. I would say I was in the building 41, on an

average of once a month, perhaps.

Q. During the last two years ? A. Right.

Q. Are you familiar with Mr. McAulifiVs office

in that building? A. I am.

Q. Is there a second office near his?

A. Yes, there is.

Q. And is there an office next to that?

A. There is.

Q. I will give you a blank sheet of paper and

ask you if you can draw a diagram showing the

respective locations of those three offices.

(Thereupon the witness was handed a blank

sheet of paper and drew the above mentioned

diagram.)



298 National Labor Relations Board vs.

(Testimony of B. H. Goodenough.)

Q. Who is Mr. Culbertson?

A. Mr. Culbertson is staff assistant to the

mechanical superintendent, Mr. McAuliffie.

Mr. Holmes : I will ask the reporter to mark this

diagram [471] that Mr. Goodenough has drawn as

Company's Exhibit No. 4 for identification.

(Thereupon the document above referred to

was marked Company's Exhibit No. 4, for iden-

tification.)

Mr. Bamford: May I ask a question. I am a

little bit perplexed. Is this the mezzanine office or

is this an office on the main floor of Building 41 %

The Witness : It is on the first floor.

Mr. Holmes : He stated he had never been in the

mezzanine office.

Mr. Bamford: That is what I wanted to know,

I was a bit uncertain about it.

Mr. Holmes: Do you wish to see this before I

question him about it?

Q. (By Mr. Holmes) : What is the customary

entrance to Mr. McAulifiVs office, is it from the

secretary's office or from the hall?

A. As far as I'm concerned, it's from the hall.

Q. Do you know whether people ordinarily go

directly through the hall or through the secretary's

office?

A. The majority of meetings, which have been

few that I have attended in Mr. McAulifiVs office,

I believe we have gone in the office door from the

hall.
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Q. Have you ever gone through the secretary's

office into Mr. McAuliffe's office for a meet-

ing? [472]

A. I can recall only one occasion, Mr. Holmes. I

was in a meeting in Mr. Culbertson's office and we

adjourned and went into Mr. McAuliffe's office and

had to go through the secretary's office.

Q. Is that the only time that you can recall?

A. That is the only time that I recall, yes.

Q. Is it necessary for a secretary in the office

indicated on the diagram to pass the door of Mr.

McAuliffe's office going from her office to Mr. Cul-

bertson's office.

A. I would say she would have to go around this

end of her desk. Mr. McAuliffe's office is in front

of the desk.

Q. You say she would have to go around the end

of the desk and away from Mr. McAulinVs office

in order to pass the door to Mr. Culbertson's office?

A. I remember exactly the desk sits like this and

always has been. The secretary sits there, she would

have to follow this path.

Mr. Holmes: Would you mark "desk" there

where you have drawn this small rectangle.

Mr. Bamford: Is the round place back of the

desk the secretary's chair?

The Witness : That is.

Mr. Bamford: Would you mark "chair" on

that.

Q. (By Mr. Holmes) : Now, where is this with

respect to the working area in Building 41, which

direction is the shop? [473]
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A. Out this hall, office along here (indicating)

and the conference room office, and you come to the

working area along here. There is also across from

Mr. Auliffe 's office, in about this location, a confer-

ence room and you may get access to the working

area through the shop door which goes out back of

the conference room.

Q. You indicated to the left of this diagram as a

means of going to the shop ?

A. I would say this direction (indicating) which

would be to your right.

Q. Now, do you recall during the last five

months of 1949, being at a meeting in Mr.

McAuliffe ?

s office when he was absent ?

A. I do.

Q. Can you state about when such a meeting

took place?

A. It was when we were having a problem in

regard to laying off welders under Sheldon Huff-

man, who is the welding foreman under Mr.

McAuliffe. I would say that it occurred in the

month of September.

Q. And can you state the approximate date?

A. No, I can't.

Q. Who was present at this meeting?

A. Well, there were several people who were

presently called in and then left and others

replaced them. Mr. Buckingham, the superinten-

dent of turbine assembly was there ; Sheldon [474]

Huffman, the welding foreman, was there; Walley

Harrison, foreman of tool cribs; and mechanical
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department, maintenance, Tommy Shields, fore-

man; I believe Mr. Gorham was there, and I think

that Mr. Schwartz and perhaps Mr. Sohm, both of

whom are stewards for the I.A.M. ; and Mr. Clark

was there for a while. [475]

* * *

A. If I recall, the meeting was called originally

by Mr. Buckingham, the turbine superintendent,

who was acting in Mr. McAuliffe's behalf during

his absence, to discuss this question involving only

the welders under Mr. McAuliffe's supervision

when we started the meeting, the question came up

in regard to transferring the welders from Mr.

Huffman's section over to Building 61 under Mr.

Ghiorso and, at that time, we called Mr. Clark and

Mr. Ghiorso. They were not there when the meeting

started.

Q. What subjects were discussed other than this

layoff of welders?

A. Well, the whole plant was going down
rapidly, as far as production schedules were con-

cerned, and we were having layoffs every week in

the majority of departments under Mr. McAuliffe's

supervision as well as other sections in the plant.

It was getting to the place where the problem of

seniority versus ability was quite acute and we were

reviewing the seniority lists in regard to contem-

plated layoffs in other sections of [476] the plant

other than the welding department.

Q. Was that problem discussed with respect to

any individuals? A. In this meeting?
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Q. Yes.

A. Yes, it was discussed in regard to specific

individuals.

Q. What individuals?

A. I recall two specifically: Mr. Marovich and

a man by the name of Ashton.

Q. Anybody else?

A. No, I don't recall anyone else discussed at

that time.

Q. Was Mr. Clyde Scheuermann discussed?

A. No.

Q. Was his name mentioned? A. No.

Q. Was Charles "Pat" Pachorik mentioned

?

A. I don't believe he was.

Q. Was his name mentioned at all in the meet-

ing ? A. No.

Q. What was said with respect to Mr. Marovich

and Mr. Ashton, and who said it ?

A. Tommy Shields had additional layoffs com-

ing up in his section and we took the seniority list

which showed all the employees in the mechanical

section under the various department heads by

seniority. Tommy Shields indicated that he had a

certain number of people to lay off and that if he

laid them [477] off in the manner in which he felt

was advisable, he would not be able to follow

seniority. He referred then to the fact that he did

not feel Marovich and Ashton were carrying their

share of the load in the department and that in the

next layoff which came in his department, they

should be included. I remember the conversation
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quite specifically because we had been adhering

quite strictly to seniority in some of the sections.

I said, "I think you fellows should also bear in

mind that when you go outside the seniority provi-

sions, you must be certain that the employee is not

capably performing his work, because in most of

these cases, you can be assured that you will receive

a grievance. You must be able to justify your

decision."

Q. Was anything else said with respect to those

two?

A. Shields said that he felt without a doubt that

he would be able to justify his position with the

union in both of these instances.

Q. Anything more said in respect to those two

individuals'? A. Not that I recall.

Q. Did Mr. Gorham request that you get rid of

Mr. Marovich? A. No.

Q. Did Mr. Gorham request that you get rid of

Mr. Floyd King ? A. No.

Q. Did Mr. Gorham request that you get rid of

Mr. Pachorik? [478] A. No.

Q. Did Mr. Gorham request that you get rid of

Mr. Scheuermann? A. No.

Q. Did Mr. Gorham request that you get rid of

anybody? A. No.

Q. Did he make any such similar request?

A. No.

Q. That you lay off, discharge, or terminate any

of those named individuals? A. No.

Q. Was the name of Mr. Floyd King mentioned
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in that meeting? A. Not at that meeting.

Q. Not by anyone?

A. Not that ]] know of.

Q. Did Mr. Gorham, in that meeting, say any-

thing about the contract being buttoned up.

A. In September?

Q. This meeting that you discussed.

A. No, because the contract was a long ways

from being buttoned up at that time.

Q. Did you say anything about Mr. Gorham
having been a good boy in signing the contract?

A. I did not.

Q. Did you say anything about you ought to

concede to Mr. [479] Gorham 's request because the

contract had been completed, or similar to that?

A. No.

Q. Did any spokesman for the union, in that

meeting, make any request that any particular indi-

vidual be discharged or terminated or laid off and

gotten rid of? A. Not in that meeting, no.

Q. Was there any decision reached in that

meeting with respect to Mr. Ashton and Mr. Maro-

vich?

A. I think the meeting ended pretty much on

the vein of the previous testimony in regard to lay-

ing off outside of seniority. Telling them that if

they did not follow the seniority provisions, that

they should be absolutely certain that they had a

case in regard to the individual as to his capabilities

to perform his job, his performance record, and so

forth, because in most of those cases, I felt certain
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that they would contemplate grievances. The rea-

son I was so interested in that phase of it at that

time, is because we were getting down to a point

where the majority of the people on the roll had

considerable seniority, regardless of whom we dealt,

we had a seniority problem, most of them with two

or three years of service.

Q. Were any of the union representatives in that

meeting told that you would lay off any particular

individuals'? A. No, not at that meeting.

Q. Did you attend any other meeting in Mr.

McAulifCe's office [480] while Mr. McAuliffe was

absent during the last five months of 1949 ?

A. I don't believed I did, no. [481]

* * *

Q. Did you receive those cards in the normal

course of your work. A. I did.

Q. From whom did you receive them %

A. I believe I received these specific cards from

Mr. Gorham.

Q. Did he bring them to you personally?

A. He gave them to me at the grievance meet-

ing. The grievance had progressed to the third

stage, which is my level on grievance forms.

Q. Was the meeting for the purpose of consid-

ering these two grievances % A. It was.

Q. Did you discuss the grievances with Mr.

Gorham? A. Yes, sir.

Q. Would you state the subject of the two griev-

ances %
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Mr. Bamford: May I see the cards, please,

before any further questions ?

The Witness: The subject of both grievances

was the same, that the two employees had been laid

off because of inability to perform the work and

laid off outside of seniority and the [483] union had

protested the layoff, stating that other employees

should be laid off before these.

Q. Did you have these cards before you when

you discussed the matter with Mr. Gorham?

A. I did.

Q. Do you recall the approximate date when you

discussed it with him ?

A. Oh, it was around the 21st or 22nd of Sep-

tember, I think.

Q. I will refer you to your signature at the

bottom of the card and ask you if the numerals

"9-22" will refresh your recollection?

A. Yes.

Q. Was that the date on which you discussed

these two grievances with Mr. Gorham ?

A. It was.

Q. Do you recall the discussion that took place?

A. Yes, fairly well.

Q. Where did it take place?

A. It took place in my office.

Q. Would you relate it please ?

A. Mr. Gorham and, I believe, Mr. Schwartz,

the chief steward, was there. Mr. McAuliffe was

there, and Mr. Gorham said

Q. Was Mr. Shields there?
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A. I am not sure. Mr. Gorham said that he felt

these two employees were being discriminated

against and that the answers [484] which had been

put on the grievance form by the immediate super-

visor, Mr. Shields, by Mr. McAuliffe, the superin-

tendent, were unsatisfactory answers and that he

did not want the termination to take place. That

they were employees who had greater seniority

than these individuals and who were just as capable

of performing the work, they should be retained.

And we discussed the pros and cons of these two

individuals as to their ability to perform the job

which had been assigned to them, their meeting of

production requirements, and since it had come to

my level in the grievance procedure, I stated that I

felt the statement made by Mr. Shields and Mr.

McAuliffe indicated that these employees had been

treated properly and terminations would take place

;

there would be no change in the answers made by

Mr. McAuliffe. I then wrote on the grievance form

that we had reviewed the grievance with the union

and the management's opinion was that proper

treatment had been given by the superintendent to

these individuals concerned.

If I recall, customary practice is that I give both

copies of the form to the business agent of the

union and he reviewed them and discussed them for

a few minutes with Mr. Schwartz.

Q. In your presence?

A. In my presence, I believe. He signed the

grievance forms and returned the management copy
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to me and he retained the union copy for him-

self. [485]

Q. Now, I don't think I quite understand your

testimony when you said there were individuals

with less seniority retained ; is that correct ?

A. That is correct.

Q. Whom you felt had better ability to do the

work? A. That is correct.

Trial Examiner Parkes: I think probably he

made a slip of the tongue when he made his answer.

Would the reporter please read the answer?

(Question read.)

Q. (By Mr. Holmes) : In your answer that has

just been read back to you, you said something

about retaining employees with more seniority; is

that what you intended to say, or was it a slip of the

tongue?

A. It was a slip of the tongue; employees with

less seniority were retained.

Q. Would you re-state again just what you told

Mr. Grorham?

A. Mr. Grorham protested on the basis that we

were laying these people off improperly. First, that

they could perform all the work as well as other

employees on the roll who had less seniority than

these two individuals had; and, second, that they

were satisfactory workmen in regard to their

ability to perform the job.

Q. And what did you tell him in reply to that?

A. Well, after a discussion of the merits of
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these individuals [486] versus other employees in

the same operations, I came to the conclusion that

the decision handed down on the grievance form

by Mr. Shields and Mr. McAuliffe was correct and

that in the management's opinion, after reviewing

the case, we felt that the answer submitted at the

first two levels of the grievance procedure were

correct and should stay.

Q. Did you tell that to Mr. Gorham?

A. I did, and then I wrote that on the grievance

form in the third step of the grievance procedure.

Q. Is this sentence appearing above your signa-

ture and below the signature of Mr. McAuliffe, is

that the sentence that you are referring to 1

A. It is.

Q. What did you do after you wrote that there'?

A. I handed the form to Mr. Gorham to be dis-

cussed with the other union representative present

and after some discussion, signed his name,

returned the management copy to me and retained

the union copy for himself.

Q. What is the check "unsatisfactory" mean?

A. A check mark on " unsatisfactory' 7

in any

stage of the grievance procedure means that the

union is not satisfied with the answer and would

like to carry it to the next level in the grievance

procedure.

Q. And what does " satisfactory" mean?

A. " Satisfactory" means that the grievance has

been [487] satisfactorily reviewed, as far as both

parties are concerned, and closed the case.
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Q. Were both of these cases treated in the same

way? A. They were.

Q. Do you recognize the signature of Mr.

McAulifde on these two cards'? A. I do.

Q. Have you seen it before?

A. Many times.

Q. Have you seen the signature of Mr. Shields

before? A. I have.

Q. Do you recognize his signature on the card?

A. I do.

Q. I think you previously stated you had seen

the signature of Mr. Schwartz ; do you recognize it

on this card—or, rather, on these cards?

A. I do.

Q. On the front and back?

A. Yes, that is of each card.

Mr. Holmes : I will offer these two cards in evi-

dence as Company's Exhibit No. 5 and 6, and

request that they be withdrawn and copies substi-

tuted in their place. Mr. Ashton is No. 5, serial

number -00008, and Marovich, No. 6, serial number

00009.

Mr. Bamford: I have no objection to their being

admitted [488] in evidence. However, I would like

an opportunity to compare the originals with the

copies, and I may suggest then that the originals

stay in the exhibit. [489]

* * *

Q. Is it true that seniority then accumulated at

this plant while Westinghouse has operated, is
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added on to seniority accumulated during previous

service with the Joshua Hendy works'?

A. That is right.

Q. Is seniority acquired at some other Westing-

house plant under some other agreement added on

to security or seniority accumulated at this plant?

A. It is not. [490-b]

B. H. GOODENOUGH
a witness called by and on behalf of the Respond-

ent, having been previously sworn, was recalled,

examined and testified as follows:

Direct Examination

(Continued)

By Mr. Holmes:

Q. Mr. Goodenough, I will show you a document

which purports to be a copy of an agreement with

the International Association of Machinists and ask

you if you can identify that as the agreement appli-

cable at the Westinghouse plant prior to March 31,

1949?

A. Yes, that is the agreement under which we

operated.

Q. From what date?

A. From some time in April or May of 1947

until March 31, 1949. [494]
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Q. (By Mr. Holmes) : Mr. Goodenough, I will

show you a document which purports to be the

signed copy of an agreement between Westinghouse

Electric Corporation, Sunnyvale plant, and District

Lodge No. 3, Local 504 of the International Asso-

ciation of Machinists, and ask you if you can iden-

tify that as the original signed copy of that agree-

ment? A. Yes, I think it is.

Q. Was that signed under the circumstances

that you related in your testimony yesterday?

A. It was.

Q. Referring now to Section 2 and the date con-

tained therein, it would appear on this agreement

that the date is in different ink around the rest of

the Section, as though it were not printed at the

same time as the rest of the Section. Can you ex-

plain that?

A. During the course of negotiations, we ran off

various [495] drafts of the contract for negotiating

purposes on the mimeograph forms, which are re-

producible, and when we finally came to an agree-

ment that we were ready to sign, we used as many
of the masters as we could for reproduction. That

date, of course, was blank up until the time that

we had reached agreement and it was then typed in

before the agreement was signed.

Q. Typed on the master copy?

A. It would be; yes, it was.

Q. Then, was the master copy used to run off

this copy? A. That is right.
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Q. And you did not then fill in that date in Sec-

tion 2 in your own handwriting?

A. No. I did not.

Q. Please refer to the last page in the document

and the date above the signatures. Can you tell me
who filled that in 1 A. I did.

Q. That is your writing or printing?

A. It is my printing.

Mr. Holmes : I will offer this in evidence and re-

quest permission to withdraw it and substitute a

copy which has been previously furnished the Trial

Examiner, previously identified as Company's Ex-

hibit No. 2 for identification.

Trial Examiner Parkes: Respondent Company's

Exhibit No. 2 is received in evidence.

(The document heretofore marked Respond-

ent Company's Exhibit No. 2 for [496] identifi-

cation, was received in evidence.) [497]

* * *

Cross-Examination

By Mr. Bamford:
* * *

Q. Now, directing your attention to the first con-

versation you had with Mr. Gorham in which Mr.

Gorham presented General Counsel's Exhibit No. 6

to you—that is, the letter requesting Scheuermann's

discharge and Gennai's and others—where did that

conversation take place ? A. In my office.

Q. And was there anyone else present besides

Mr. Schwartz and Mr. Gorham?

A. When the meeting started, no.
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Q. There were just the three of you in the meet-

ing? A. That is correct.

Q. And was this in the afternoon?

A. I believe it was in the morning.

Q. And had you arranged for the meeting?

A. Mr. Gorham and I had arranged for the meet-

ing, if I recall [532] correctly, to discuss a griev-

ance.

Q. And what was that grievance 1

A. I do not recall.

Q. Do you recall the nature of the grievance?

A. I do not.

Q. Did you discuss the grievance?

A. We had a meeting, yes.

Q. About the grievance ? A. That is right.

Q. Now, at what point during the meeting did

Gorham present you with the letter?

A. When we came into my office.

Q. And, at that time did you engage in the con-

versation that you mentioned under direct testi-

mony? A. I did.

Q. Before you discussed the grievance, is that

correct? A. That is right.

Q. But Schwartz was there at the same time?

A. I believe he was.

Q. And what did Gorham say when handed you

the letter?

A. I don't recall that he said anything. He had

an envelope which he took from his pocket and

handed to me. The envelope, as I recall the meet-

ing, I opened ; then read the letter.
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Q. And, then, what was said and by whom %

A. I asked Mr. Gorham if he felt that the con-

tents of the [533] letter were in compliance with the

terms of Section 2 of the agreement. He said that

he did. I, then, asked him if the three employees

referred to in the letter had been given the same

opportunity to become members of the I.A.M. as

had all other employees under the jurisdiction of

the I.A.M. He replied in the affirmative. I asked

him if the contents of the letter and the action con-

templated therein was in compliance with the provi-

sions of the National Labor Relations Act, as

amended. He replied that he felt certain they were

;

and then, I asked Mr. Gorham if he would be will-

ing to submit to me a letter over his signature that

those employees had been given the same oppor-

tunity as all other employees in the plant to become

members of the Union. He said that he would fur-

nish such a letter.

Q. Did you discuss any of the individuals by

name? A. I don't believe we did.

Q. Was there anything else said with respect

to the letter that you remember?

A. About that stage of the meeting, I believe

Mr. McAuliffe came in. Mr. McAuliife was sched-

uled to be at the meeting and I showed the letter

to Mr. McAuliffe; and then suggested that we get

on with the business at hand and that I would dis-

cuss the matter with Mr. McAuliife after we had

handled the grievance.
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Q. Well, Mr. Auliffe had come in to discuss the

letter or [534] to discuss the grievance?

A. Mr. McAuliffe came in to discuss the griev-

ance.
* * *

Q. Well, had you met and spoke with him on

both of those previous occasions?

A. I don't believe I was ever formally intro-

duced to Mr. Scheuermann. I spoke to him just

casually—to say how do you do—on both of those

occasions.

Q. Now, you knew who he was, though?

A. Oh, yes.

Q. But you did not ask Gorham anything special

about Scheuermann? [535] A. I did not.

Q. Did you know or had you heard that Scheuer-

mann had been finally expelled from the I.A.M. ?

* * *

A. I had never been told that he had, no. [536]

Q. And after the discussion of the grievance had

been concluded, did Mr. Schwartz and Mr. Gorham

then leave ? A. They did.

Q. And you and Mr. McAuliffe discussed the let-

ter, is that correct? A. We did.

Q. Now, will you state, please, as best you can

remember, the conversation with Mr. McAuliffe ?

A. Well, I told Mr. McAuliffe, who had been in

on all of the contract negotiations with me, that

this was, of course, applicable under Section 2 of

the agreement with the I.A.M. and that as super-

intendent of the mechanical section where these em-

ployees worked, he should take the letter down into
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his office, call the employees in, show them the letter,

explain to them what it meant, show them the para-

graph or section in the contract to which the letter

related and tell them that under the terms of the

contract it would be necessary for management to

terminate their employment ; that he should call me
if he felt it necessary while, or after, he was talking

to these employees.

Q. Did you discuss any of the individuals by

name? A. We did not.

Q. Did Mr. McAuliffe agree to do as you sug-

gested? A. He did.

Q. And Clyde Scheuermann's name was men-

tioned specifically, [539] is that correct?

A. All three of the names were mentioned in

the conversation.

Q. How?
A. By reading the letter and asking Mr. McAu-

liffe if all three of those individuals worked for

him. He said, yes.

Q. And there was nothing said, I take it, at that

time that Scheuermann had been expelled from the

union and fined? A. There was not.

Q. Had you ever discussed the matter of

Scheuermann's expulsion with Mr. McAuliffe prior

to that time? A. I had not.

Q. Prior to that time, had you ever discussed

the matter of Mr. Scheuermann at all with Mr. Au-

ntie and Mr. Schwartz? A. No.

Q. Or any other I.A.M. official or shop steward?

A. I had not. [540]
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Trial Examiner Parkes : It was my understand-

ing, too. If you intend otherwise, I suggest that

you re-phrase the question.

Mr. Bamford: I will re-phrase the question and

start again.

Q. (By Mr. Bamford) : Was Mr. Scheuer-

mann's expulsion discussed during any of the ne-

gotiating meetings'? A. It was not.

Q. Was the possibility of his discharge under

some sort of a union security contract ever dis-

cussed ? A. Never.

Q. Either with the Union or with other officials ?

A. Never.

Q. To your knowledge, then, the first time that

the discharge of Clyde Scheuermann was discussed

was with you and Mr. MeAuliffe that day, is that

correct? A. That is right.

Q. Now, did Mr. McAuliffe call you back or see

you again with respect to the interview he had with

Scheuermann?

A. He didn't see me again, but he called me that

same day. [541] Pardon me. You say in relation

to Scheuermann? No, he did not. [542]

* * *

Q. (By Mr. Bamford) : Except for the period

from April 1, 1949 to October 10, 1949, ever since

you started working at Westinghouse there has been

a union security provision in the contract, hasn't

there? A. With I.A.M.? Yes.

Q. Now, how many people have been discharged

during that period out of the I.A.M. unit?
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Trial Examiner Parkes: You mean at this

plant?

Mr. Bamford: At this plant, yes.

A. I would estimate that there were, at least,

six and probably more terminations in that period

under the I.A.M. contract. There were others un-

der the other union contract. Specifically, as to

exact figures, I don't recall.

Q. Can you name any of the individuals?

A. No, I can't.

Q. Do you remember when any of them oc-

curred f

A. Well, some of them occurred between Octo-

ber of 1948 and March 31, 1949.

Q. How many people have been discharged un-

der the present contract apart from Scheuermann,

of course?

Mr. Holmes : For what reason ?

Mr. Bamford: For union security. [549]

The Witness: I think two or three others.

Q. (By Mr. Bamford) : Can you name them ?

A. No, I don't recall the specific names. I think

there was one about three or four weeks ago. [550]

* * *

Q. Was it customary for letters requesting the

discharge to be sent to Mr. Kelley?

A. Under the old contract, they were sent to Mr.

Kelley on some occasions and on some occasions they

were sent to me. The majority went to Mr. Kelley.

Q. And the practice has been varied under the

new contract?
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A. All such letters are now directed to my atten-

tion.

Q. Why?
A. Why, because I requested the union to follow

that procedure.

Q. Now, when Mrs. Andersen appeared on the

stand the other day, did you recognize her by

sight? [551] A. I did not.

Q. How many female clerical employees are

there in the plant?

A. Between 150 and 175.

Q. And would you say that you recognize all of

them by sight ? A. I certainly would not.

Q. Or by name ? A. I would not.

Q. Now, directing your attention to the one con-

versation that you said you attended in Mr. McAu-

liffe's office when he was absent during the last five

months of 1949—that I think you said occurred in

September, "but I wasn't sure when"—is that cor-

rect? [552]
* * *

Q. Were there any union representatives pres-

ent? A. There were not.

Q. Prior to that time, had anyone been laid off

out of seniority? A. Yes.

Q. How many in the machinists Union?

A. Mr. Bamford, from the middle of March until

December the roll in the Machinists Union went

down from, if I am not mistaken—about 1,290 peo-

ple to around 400 people. It is impossible for me
to testify as to the sequence of those layoffs and
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how many people were laid off outside of seniority.

But I know that in that period there were layoffs

outside of seniority in several of the departments.

Q. Can you recall any specific instance or any

specific name of anybody laid off out of seniority?

A. I recall a specific instance or instances in

Building 61 in switch gear welding and transformer

welding. There were also specific instances in the

turbin assembly department and there were people

on the roll at that time—at the time of this meet-

ing—in almost all of the mechanical sections who
had less seniority than some individuals who had

been laid off.

Q. The usual departure from seniority was be-

cause of merit rather than lack of ability? [569]

Mr. Holmes: I don't understand that—" merit

rather than lack of ability."

Mr. Bamford: You can let a man with higher

seniority go because he is bad, or you can keep a

man with higher seniority. I am trying to find out

the preference.

Trial Examiner Parkes: Does the witness un-

derstand the question?

The Witness : I think I do.

I would say that all people who were retained out

of seniority were retained because management felt

that they would have to be retained to maintain

efficient operation of the organization. [570]
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Q. Well, do you know about how many years

the employees who you were normally laying off at

that time had with Westinghouse or Hendy ?

A. Mr. Bamford, at that time we had people on

the roll who had been there only five or six or seven

months, who were retained on the roll because of

special skills on certain jobs; and there had been

people who were laid off with as high as five or six

or seven years of seniority—with considerable op-

position by the Union.

Q. At that time, is that correct?

A. At that time.

Q. But in the normal course of events at about

that time, how many years had employees been

working who were being laid off?

Mr. Holmes: At what time?

Mr. Bamford: At the time of this conference.

The Witness : I would say that to all intents and

purposes, in September and October of 1949, we

were up to people who had [571] two, three and

four years of service. [572]

* * *

Q. How?
A. Mr. King was transferred early in Septem-

ber from one job to another. He was in the me-

chanical section as a machinist and was moved from

that section to Mr. McAuliffe's department as a

result of a machinery rejuvenation and location

problem in the plant. Mr. Gorham, at one time,

came in to see me and said that he didn't favor
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that move because Mr. King had been retained out-

side of seniority, I believe, and that this move put

him into a department where his seniority might

protect him; and that he felt that was unfair to the

other employees with greater seniority.

I told him, I believe, that I had no knowledge as

to Mr. Kings' abilities as compared to other people

in the section ; that I felt that before he brought any

grievance or any protest to my office, that he should

certainly discuss it with the foreman and the super-

intendent of the mechanical section. Mr. Gorham,

if I recall, said that he would discuss it with Mr.

McAuliffie.

Q. To your knowledge, did he?

A. To the best of my knowledge, he did. Yes.

Q. Did Mr. McAuliffe speak to you about it?

A. No, I said—if I recall correctly—Mr. Gor-

ham told me later that he had talked with Mr.

McAuliffe and Mr. McAuliife had said that Mr.

King was going to stay in the maintenance depart-

ment. [578]

Q. And when did this come up, do you remem-

ber? A. When did this

Q. When was your first discussion with Gorham
about King?

A. It was shortly after he had been transferred.

I would say it was probably within a week after

he was transferred because the union usually doesn't

wait very long on those things.

Q. But the matter was processed first by griev-
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ance and was brought directly to you by Mr. Gor-

ham?
A. As I recall it, yes. There was never any for-

mal agreement filed on the thing.

Q. Was that the customary procedure?

A. There were times when Gorham called me on

the phone and came into my office to discuss union

problems, yes.

Q. At the third level?

A. There were times, yes.

Q. Did this first discussion with Gorham occur

before or after the Marovich conference ?

Mr. Holmes: I object to "the Marovich confer-

ence.'
y

Mr. Bamford: I was just using a short cut. I

will rephrase the question.

Q. (By Mr. Bamford) : Did the first conference

with Gorham, with respect to King, occur before or

after the general conference on welders and layoffs

in the mechanical department?

A. I don't know.

Q. Was it about the same time? [579]

A. I would say it was within the first three

weeks of September, yes. [580]

Redirect Examination

By Mr. Holmes : [597]

Q. Where were the meetings held?

A. The majority of the meetings were held in
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my office. There were one or two meetings held

in the conference room on the second floor of Build-

ing 82. [598]
* * *

Q. I believe you testified that you saw Mr.

Scheuermann first—that is by knowing him by

name—at the representation hearing early in the

spring of 1949, is that right?

A. That is right.

Q. Did Mr. Scheuermann testify at that hear-

ing? A. Yes, he did.

Q. Were you present? A. I was. [598-B]

* * *

Q. I believe you mentioned a conversation with

Mr. Gorham pertaining to Mr. King and the fact

that he had been retained although individuals with

more seniority had been laid off. Was anybody else

present at that conversation?

A. I don't believe so, no.

Mr. Holmes : I think that is all.

Trial Examiner Parkes: Mr. McGraw, do you

have any questions you would like to ask Mr. Good-

enough ?

Q. (By Mr. McGraw) : Mr. Goodenough, is it

fair to say that during the negotiations in 1949,

that the question of wage administration was, per-

haps, one of the biggest issues between the parties

—between the I.A.M. and the Company?

A. I think it was. Yes. [598-C]
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Q. (By Mr. Bamford) : Did Grorham come in to

see you about a transfer of King from one depart-

ment to another department?

A. I believe I have testified that I do not recall

whether he came in to see me or called me on the

phone.

Q. Or however you talked with Gorham, then?

A. He did talk to me in relation to a transfer

of King.

Q. And what was said about the transfer of

King?

A. Well, that Mr. King should not have been

transferred and that he had been retained out of

seniority. [598-J]

JOHN J. McAULIFFE
a witness called by and on behalf of the Respondent,

being first duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Holmes

:

* * *

Q. You are employed by Westinghouse Electric

Corporation, Sunnyvale plant? A. Yes.

Q. In what capacity?

A. As Mechanical Superintendent.

Q. And generally what are the duties of your

position?

A. Well, I supervise the—the plant is broken
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down into two sections, the Electrical and Mechani-

cal, and I supervise the activities in the shop, in the

factory end of the Mechanical Section.

Q. That is, mechanical production?

A. Yes, that's right.

Q. Do machinists and welders and mechanics

of various sorts work in the department that you

supervise? A. They do. [601]

* * *

Q. On or about November 11, 1949 did you at-

tend a grievance meeting in Mr. Goodenough 's

office? A. I did.

Q. Do you remember who was there on that oc-

casion ?

A. Let's see—Mr. Goodenough was there, Mr.

Gorham, Mr. Schwartz, myself—I believe that is

all.

Q. Did you arrive at the beginning or did you

arrive after the other individuals were there?

A. No, I was the last one to come in. I think

I came in a few minutes late.

Q. What was the purpose of the meeting?

A. Well [603]

Q. So far as you knew before you got there?

A. It was a grievance that had gone through

the regular routine up to Mr. Goodenough and I

was called up there by Mr. Goodenough to discuss

it with Mr. Gorham and Mr. Schwartz. Now, I

don't remember what the grievance was now, but

it was a grievance, anyway.
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Q. It had gone through the regular process*?

A. Yes.

Q. What occurred when you entered the room?

A. Well, as I remember, they were about ready

to begin discussing the grievance, and when I came

in Mr. Goodenough tossed me a letter, and I glanced

at it and then the grievance meeting started.

Q. I see. Did you mention this letter to—did

anybody mention the letter or its contents before

the grievance was discussed?

A. Not as far as I know, no.

Q. Not while you were there?

A. No, that's right.

* * *

Q. (By Mr. Holmes) : I show you a document

which is in evidence as General Counsel's Exhibit

5, I believe. It isn't marked on the Exhibit—yes,

it is marked as General Counsel's Exhibit 6—and

ask you if you can state whether or not this is a

copy of the letter which you saw on the occasion

you have [604] just referred to?

A. Yes, that's it. I didn't, however, have these

notations on it when I got it.

Q. All right. Now, what occurred after the

grievance, the discussion of the grievance was com-

pleted?

A. Well, as I remember it, after the discussion

was over I waited in my chair there until Frank

Gorham and Carl Schwartz left, and I read the

letter again and then Mr. Goodenough told me that
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I should take it down and take care of the matter.

That is, the way he put it, was that I should talk

to the people involved and terminate them in ac-

cordance with the letter.

Q. Did you return to your offices then?

A. I did.

Q. During the course of the day did you get in

touch or attempt to get in touch with the individ-

uals named in the letter? A. I did.

Q. The first name appearing therein is Louis G.

Gennai? A. Louis Gennai, yes.

Q. Did you talk to him?

A. I did. I had him come over to my office.

Q. About what time?

A. According to my recollection it was right

after lunch.

Q. All right. What did you tell him?

A. I told him that in accordance with our con-

tract with the [605] Union and due to his failure to

pay dues, to pay his dues, we had been instructed by

the Union to terminate him, and I gave him the

letter to read.

Q. I see. What did he tell you ?

A. Oh, he said that he was very disturbed and

he said that he had attempted to pay his dues to a

steward in his department. He was in the Welding

Department by the way. He had attempted to pay
his dues to a steward in the Welding Department

and for some reason or other the steward was

—

didn't take them or didn't have his book or some-

thing, and he had put it off for a period. And then
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the steward was out sick, so he never did—appar-

ently never did pay his dues. So I told him that

he had better go down and see Schwartz about it.

Q. Does Mr. Gennai speak English well ?

A. Not very well, no.

Q. Did you talk to him again later in the day ?

A. No, I didn't.

Q. Did you talk to Schwartz about it?

A. I did. I went down and talked to Carl

Schwartz, probably about an hour later, and

Schwartz told me then that there was—that every-

thing was all right.

Q. I direct your attention to the marks on the

name of Louis G. Gennai and the notation in ink

at the bottom. A. Yes.

Q. Can you state when those marks were made on

the original [606] letter and when the notation was

made in ink on the original letter?

A. Yes. I went down and talked to Schwartz,

as I told you before, and then I immediately came

back and called Mr. Goodenough and told him the

the circumstances of these things. Well, he said,

"If that is the case, then get Schwartz to indicate

that on the letter.' ' So I then had my secretary

call down in the department where Schwartz was

located and he came up to my place and he—to my
secretary's place, and he put that on there.

Q. He wrote it on then?

A. He wrote it on then, he wrote it on there,

yes.
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Q. Did you attempt to get in touch with Cleve-

land A. Norris?

A. Cleveland Norris—in looking up the records

in my office, in my secretary's office, Cleveland Nor-

ris had been out for some time due to a disability,

and according to the report he was then in Texas,

so we made no further attempt to do anything about

that.

Q. Did he ever return to the plant?

A. No, he didn't. That is, he didn't return to

my department, anyway.

Q. Did you make any attempt to get in touch

with Clyde W. Scheuermann'?

A. Yes. Scheuermann was on the second shift,

so I notified the foreman in the department that

Clyde Scheuermann worked in [607] and had Clyde

Scheuermann come over to see me as soon as he

came on, at the beginning of the second shift.

Q. Did he come right into your office ?

A. Yes, he did.

Q. About what time of day was that?

A. It was just about four-thirty.

Q. Is that when the second shift begins?

A. That is when the second shift begins, yes.

Q. Did he come in to see you?

A. Yes, he did.

Q. What was said on that occasion?

A. Well, I told him the same thing that I told

Gennai, that we had been notified by the Union to

terminate him because of his failure to pay dues, in



332 National Labor Relations Board vs.

(Testimony of John J. McAuliffe.)

accordance with the contract, and I immediately

handed him the letter.

Q. Did he read it, so far as you could tell?

A. Yes. He took considerable time reading it.

Q. Then what was said?

A. Well, Scheuermann said—he said, "I don't

know anything about it." As near as I can remem-

ber those were his exact words, "I don't know any-

thing about it."

Q. What did you say?

A. I said, "Well, we have been notified to termi-

nate you, as you see there." Then he looked at the

letter again and he said, "Well, what do you think

I ought to do about it?" So [608] I said, "Well,

why don't you talk to the Union about it?" And
he said, "That wouldn't do me any good." Then I

said, "Well, why don't you talk to your attorney?"

And I guess he gave it some consideration. There

was a silence for a period. Then he said, "Could

I have a copy of this made?" And at that time my
secretary had gone home, I believe—yes, my secre-

tary had gone home then, and so I said, "I am
sorry, but I can't have a copy made, but you can

make a copy yourself if you want to." So I gave

him a pad of paper and he copied it. That is,—he

copied it, yes. I think he copied it just as it is.

Q. It appeared, so far as you could tell, he was

copying the letter? A. Yes.

Q. Did he take some time to do that?

A. Yes, he did. He took probably five minutes

to copy it.
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Q. I see. Then what happened ?

A. Well, that appeared to end the thing, because,

I think I made the next remark. I asked him to

check out his tools that evening.

Q. I see. What did he say about that?

A. He said, "All right." That was all there was

to it.

Q. Anything else said in the conversation?

A. No, nothing at all.

Q. Now, tell me specifically, did you say to Mr.

Scheuermann "I don't think they can make it

stick"? [609]

A. No, I made no such statement.

Q. Did you make any statement similar to that?

A. No, I did not.

Q. Did you point out to him specific provisions

of the contract ? A. No, I didn't.

Q. Did you show him Section two and point out

certain lines and ask him about certain lines in the

contract or point them out to him?

A. No, I did not.

Q. Do you recall anything else that he said in

the conversation? A. No, I don't.

Q. Did he tell you during the conversation that

he had been fined and expelled from the I. A. M. ?

A. No, he didn't.

Q. When did you talk to Mr.—did he leave then ?

A. He left then, yes.

Q. When did you talk with him again?
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A. Well, Mr. Scheuermann called me that night

at my home. He said that he had been having diffi-

culty in making his tool checks check with the tools

that were charged out to him, and that he thought

it would—he could probably do a better job in the

daytime when there were more people there. That

is, when there were more people in the tool crib to

handle the [610] matter, and I agreed with him,

that probably that was the case and it would be all

right for him to return the next day to take care of

the matter.

Q. About what time was it when he called you?

A. It seemed to me that was about eight o'clock.

Q. Was that the entire conversation?

A. Well, he did remark that somebody was going

to come down to pick him up at the plant, and the

impression I got was that he wanted to leave at that

time, immediately.
* * *

A. Well, they were giving us an argument on

them. They didn't think these men should be laid

off.

Q. What did they say?

A. Well, they said they had too much seniority.

They didn't think they should be laid off because

we were laying them off out of seniority.

Q. And what did you say about it?

A. I told them that they were not proficient in

their work to the extent that other men who had

less seniority were and therefore we wanted to keep
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the other men. That is, the men who had less seni-

ority.

Q. I see. For that reason?

A. That's right.

Q. How long did you talk to Mr. Schwartz and

Mr. Sohm about it?

A. I remember the conversation took place in

the conference room opposite the office there. I

remember that distinctly.

Q. That is, opposite your office?

A. Beg pardon?

Q. Opposite your office?

A. No, it is really opposite Culbertson's office.

It is across the hall, down the hall just a little bit

from my office, and I remember distinctly the con-

versation took place there. Now, how long it lasted

—as I remember, it was [618] some time because we

were given quite an argument on these two men be-

cause they had such long seniority. I'd say it was

three-quarters of an hour.

Q. All right. Was the Union, or, were the Union

representatives satisfied with your answers?

A. No, they weren't satisfied when we got

through.

Q. I see. Did you write the statement on these

two cards appearing after the numeral 2 and above

your name?

A. That's right. I did on that one (indicating.)

Mr. Bamford: Which one is the witness refer-

ring to ?
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Mr. Holmes: He referred to Exhibit 5.

The Witness : I did on both of them, yes.

Q. (By Mr. Holmes) : On both of them?

A. Yes.

Q. And did you do it on both at the same time?

A. Yes, I did them both at the same time, yes.

Q. And then what did you do with the cards?

A. Well, I wrote that on and signed my name

and date and turned it back to—turned them back

to Carl Schwartz. That is our usual routine.

Q. That is your usual routine? A. Yes.

Q. Was there another card attached to the bot-

tom of it?

A. Yes, there was. I don't know—yes, there was

a Union copy and a management copy. [619]

Q. This is just the management copy?

A. Yes. They were both together when I looked

at them.
* * *

Q. Going back for a moment to the conversation

tion you had with [620] Mr. Scheuermann in your

office, did you state in that conversation that in your

opinion you didn't think it was quite right for

Scheuermann to be discharged?

A. I did not.

Q. In that conversation did you state that you

or Mr. Goodenough had asked the Union the three

necessary questions ?
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Cross-Examination

By Mr. McGraw: [621]

* * *

Q. Now, prior to the time that you talked with

Scheuermann about his termination under the

Union's letter of request, did you know that

Scheuermann had been expelled from the I. A. M. ?

A. No, I did not. I don't think I did. That is

—

no, I am sure I didn't.

Q. Had you heard that he had been in trouble

with the Union?

A. Well, yes I had, yes. He had been in trouble

with the Union, yes.

Q. Is that why you asked him to see his lawyer

or why you suggested he see his lawyer?

A. Yes, I think probably that is true, yes.

Q. But he didn't mention what that trouble was

in his discussion with you ?

A. No, he didn't. We didn't go into it at all, you

know. [625]
* * *

Q. (By Mr. Bamford) : Did you know that

Scheuermann was a valuable worker?

A. He is a good man, yes. Now, there are other

men better than Scheuermann there, but he is a

good man. [627]
* * *

Q. (By Mr. Bamford) : I believe you said you
showed Scheuermann the letter, is that right?

A. That's right, yes.
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Q. Prior to that did you read it to him?

A. No, I did not.

Q. Did you show him the contract? [628]

A. No, I did not.

Q. Did you have a copy of the contract?

A. Yes, I had a copy of the contract. I always

have a copy of the contract when we talk to anybody

about matters like that.

Q. Were there any questions about the contract?

A. No, there weren't.

Q. Or any discussion about the contract?

A. Except that I told him that he was to be

terminated in accordance with the contract, because

of non-payment of dues.

Q. I see.

A. But there was no other reference to the con-

tract at that meeting with him.

Q. Well, do you remember what your exact

words were?

A. It is quite a while ago, you know.

Q. Yes, I know.

A. Well, let's see. As near as I can remember

I said, "We have been requested by the Union to

terminate you for non-payment of dues, in accord-

ance with the contract." As near as I can remem-

ber those are my exact words.

Q. You didn't say anything about initiation fees,

is that correct, to Scheuermann?

A. No—I don't know—I said "dues"; that is all

I said as I remember it. [629]
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Q. Yes. Was that your interpretation of the

contract, that the employees just had to pay their

dues to the Union; is that correct

?

A. I don't think I knew, to tell you the truth.

It seems to me dues—to be truthful, it seems to me
it would include both initiation fees and dues, if

there were such a thing. I don't know, really. I

said "dues" and what I meant by it was any pay-

ments that he was supposed to make to the Union.

That is what I meant when I said "dues." [630]

• # #

Q. Well, at any time.

A. At any time—I don't remember. We had

many of these cases, you know, and it just doesn't

stand out clearly in my mind. That is, many Union

matters, so it just doesn't stand out clearly in my
mind that I had any talk with any Union repre-

sentative later on it. [632]

* * *

Q. Now, when you state that Pachorik's name
was on a termination list, did you mean on a tenta-

tive list or on a final list?

A. That was on a tentative list. The reason I

remember that particularly was because our work
in the large lathe department was getting way down,

so I remember particularly that we'd only be left

with a very few men in that department; that is,

considering the amount of work we had, you see.

Q. Do you remember what month that occurred

in?
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A. It was very late in the year of 1949. I know

that. I am afraid I couldn't—I am afraid I can't

remember. It runs in my mind it was along about

December, but maybe I am wrong on that. I could

verify that down at the plant.

Q. Had his name appeared on any prior termina-

tion list?

A. I can't state that for sure but my impression

is that it [636] had not. [637]

* * *

Trial Examiner Parkes: Well, I think the ques-

tion is clear. If it isn't clear to the witness he can

say so.

Do you understand the question, sir?

The Witness: I am afraid I don't yet.

Q. (By Mr. Bamford) : Well, during 1949 you

were making large scale layoffs, weren't you?

A. That's right, yes.

Q. And in your department?

A. That's right.

Q. Now, do you remember on any occasion where

any employee [643] was laid off 30 names out of

seniority during the course of one of those layoffs ?

A. For any reason, 30 names

Q. During the course of the layoffs, for lack of

work?

Mr. McGraw: I am confused now. I thought I

knew what he was talking about. Do you mean that

he was jumped 30 names so that you could keep him,

or that 30 people were involved ?
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Mr. Bamford: Well, I said laid off rather than

skipped over. It seems to me that the question was

clear.

Q. (By Mr. Bamford) : Do you understand

what I am getting at, Mr. Witness?

A. Well, it seems to me
Mr. Holmes: Do you?

Mr. Bamford: I think I do.

Mr. Holmes: Well, I don't.

A. (Continuing) : You go down the list 30

names and then you pick out somebody and lay

them off?

Q. (By Mr. Bamford) : That's right.

A. Well now, you see there are people who are

proficient in certain lines. Take lathe boring mills

and so on and so forth. We do, in layoffs, take

those people and the seniority in that group is con-

sidered and the seniority in the particular group is

considered and so forth. That is, you don't take

the whole group of people as a group.

Q. I see. You were just taking them department

by department? [644]

A. It is really that, yes. Now, I mentioned the

big lathes. Well, that is a department, and usually

people that operate the big lathes don't operate the

other tools, you see, or are not proficient at the

other tools. They might be able to operate them,

but they aren't proficient at the other tools.

Q. Well, what was Marovich's job at the time

he was laid off?
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A. To be truthful, I don't know; at the time he

was laid off—I don't know.

Q. In the grievance meeting that you had with

Schwartz and Gorham was there—did you have a

seniority list as a bottom to the conversation or did

the seniority list appear during the conversation?

A. I don't remember it, but I think it must have

because we must have discussed that, you see. I

don't remember it particularly.

Then I would take it from that answer that you

don't remember how far down the plant seniority

list Marovich's name appeared, is that correct?

A. No, I don't.

Q. Well, what is your—prior to the interview

concerning the termination of Marovich with Gror-

ham and Schwartz, before that interview did you

talk

Mr. Holmes: I think that misstates

A. I don't think Gorham was there. It wasn't

Gorham.

Q. (By Mr. Bamford) : Oh, I am sorry. It was

Carl Sohm? [645]

A. Sohm and Schwartz; that is the way I re-

member it, yes.

Q. That was inadvertent. Prior to the interview

with Schwartz and Sohm, then, did you talk the

matter over with Shields or with any of Marovich's

supervisors ?

A. Well, I don't remember doing it, no. I don't

remember doing it but I'd say I did. That is, I

don't remember it, no.
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Q. Was it your custom to talk

A. Yes.

Q. I see.

Was it your understanding that Marovich and

Ashton were being discharged during the course of

a layoff?

Mr. Holmes: That is objected to. He stated

the reason for the discharge or termination of those

two men. I think the question has been adequately

asked and answered before.

Trial Examiner Parkes : Overruled.

A. They were primarily terminated for their

inability to meet production requirements. It was

during a period, however, when work was very slow.

Q. (By Mr. Bamford) : But the emphasis was

—in the grievance was that they were actually being

discharged because of incompetence rather than in

the course of a layoff, is that right %

A. Yes, I'd say so.

Q. Now, as I understand it, your signature on

Company's Exhibit 6, the grievance, is in reference

to the statement [646] in Section 2, is that cor-

rect? [647]
* * #

A. Well, of course you understand I put the

pressure on Shields to get production out, to meet

production requirements, meet time values we set,

and we quite often discuss various people from that

viewpoint with regard to their ability to get out pro-

duction requirements, and I remember—and I

couldn't pick out the particular times but I remem-
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ber Marovich's name coming up occasionally as not

being able to meet production requirements.

Q. And when was the first such occasion 1

A. I can't truthfully say when the first occasion

was. My impression was it was a number of months

ahead of this, six months probably, at least six

months.

Q. And so between the time—between six months

before his termination and two months before his

termination, at least on two occasions and perhaps

more you spoke with Shields about Marovich's work,

is that correct?

A. That's right, yes. I'd say that was

right. [648]
# # *

THOMAS P. SHIELDS
a witness called by and on behalf of the Respondent,

being first duly sworn, was examined and testified

as follows

:

Direct Examination

By Mr. Holmes: [665]

* * *

Q. All right. Do you recall whether during the,

say, the second half of 1949 there were a great many
layoffs at the plant? A. Yes.

Q. Were some of them in your department?

A. They were.

Q. A large number of them, compared to the

number of men you had?
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A. Yes, the percentage was rather high. [666]

Q. Approximately what percentage ?

A. I'd say during the whole of '49—I'd say we

reduced the force to 30 per cent of what it had been.

Q. You reduced it by 70 per cent then, is that

correct ? A. In that neighborhood.

Q. During the period you were laying off men,

what were the considerations given in the laying off

of any particular individual?

A. Seniority, ability to perform work—and that

is about it.

Q. Did the particular type of work available

have anything to do with it? A. Yes.

Q. During that period do you recall ever attend-

ing a meeting concerning layoffs in Mr. McAuliffe's

office at any time when he was not present at the

meeting'? A. Yes, I do.

Q. How many such meetings'?

A. I remember only one.

Q. Do you know about when it was?

A. In the early part of September, 1949.

Q. Do you recall who was present?

A. Mr. Buckingham, Mr. Hoffman

Mr. Bamford : Does the witness mean Mr. Huff-

man?
The Witness : Huffman, yes.

Mr. Bamford: Thank you. [667]

A. (Continuing) Mr. Harrison, Mr. Gorham,

and later on in the meeting Mr. Kerm Clark and Mr.

Ghiorso.
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A. Yes, in the Mechanical Division, and it was

to discuss whether we should go on a shorter work

week or lay off men or transfer them to another

division, a discussion along that line, and I also

had to lay off some men.

Q. In the course of that meeting did Mr. Good-

enough ever say this: "Mr. Gorham is here and

has a few words to say." Did he ever introduce

Mr. Gorham to speak in that manner or in any

manner similar to that?

A. Not that I remember.

Q. Did Mr. Gorham ever say: "Now that the

contract is buttoned up I want you to do something

for me, and that is get rid of four men ; Floyd King,

Pachorik, Clyde Scheuermann and John Maro-

vich"? A. No.

Mr. Bamford : Suppose we ask the witness what

he does [668] remember about the meeting.

Mr. Holmes: Just a moment. I am conducting

this examination.

Trial Examiner Parkes: I think the question is

proper.

Q. (By Mr. Holmes) : Did Mr. Gorham make

any statements similar to that? A. No.

Q. Did he ask that anybody, any particular indi-

vidual, be discharged or gotten rid of or terminated ?

A. No.

Q. Do you know whether Mr. Gorham left the

meeting before it was over? A. He did.

Q. Did Mr. Goodenough, after Mr. Gorham left

the meeting, say anything like this: "Frank" or
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"Mr. Gorham has been a good boy about signing

this contract and I think we ought to see what we

can do for him'"? A. No.

Q. Did he say anything similar to that?

A. No.

Q. Did Mr. Goodenough suggest that anybody

state how or in what manner or by what excuse

any particular individual could be gotten rid of or

terminated? A. How is that again, please?

Q. Did Mr. Goodenough ask anybody to state

what grounds or [669] what excuse he might have

for terminating anybody? A. No.

Q. All right. Was anything discussed in this

meeting besides the question of work for the welders

and the short week or laying off of welders?

A. Yes.

Q. What was discussed ?

A. We discussed the laying off of some machin-

ists and transfer—laying off and transfer.

Q. And did that directly affect your department ?

A. Yes.

Q. What was said in regard to the laying off or

transfer of machinists?

A. We discussed the laying off of Mr. Maro-

vich

Mr. Bamford: Just a minute. I move that that

answer be stricken.

Mr. Holmes: On what ground, please?

Mr. Bamford: On the ground that the best evi-

dence of what occurred at that meeting would be

who said what, why and how.
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Mr. Holmes: The best evidence rule refers to

written documents, Mr. Bamford.

Mr. Bamford: Well, that happens to be an in-

correct statement of the law. I would like to know
how the conversation started, by whom, and what

was said by whom. [670]

Trial Examiner Parkes: I take it you will go

into that on your cross-examination; Counsel may
proceed.

Mr. Holmes : Ad infinitum, no doubt.

Would you read the question again, please. [671]

* * *

A. Mr. Buckingham was acting in Mr. Mc-

AulinVs capacity. He would have, at that time,

been their supervisor in Mr. McAulinVs place.

Q. He held a supervisory position above yours?

A. That is correct.

Q. Was the name of Floyd King mentioned in

that meeting? A. No.

Q. Was the name of Charles V. "Pat" Pachorik

mentioned in that meeting I A. No.

Q. Was the name of Clyde W. Scheuermann

mentioned in that meeting ?

A. Not to my knowledge.

Q. Was anything else discussed in that meeting ?

A. I don't think so; not that I remember.

Q. About how long did it last altogether?

A. Probably about two hours.

Q. Were the Union representatives present when

Mr. Marovich and Mr. Ashton were mentioned ?
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A. No. At that time Mr. Buckingham, Mr.

Goodenough, I believe Mr. Harrison and myself

were the only ones present.

Q. Now, did you attend any other meetings in

Mr. McAulinVs [672] office during the latter half of

1949 when he was absent?

A. Not when he was absent.

Q. That is the only meeting you were at when he

was absent, is that correct—in his office ?

A. No. We have a weekly production meeting,

at which time Mr. Buckingham, who of course would

make out the production report for that week—Mr.

Buckingham, Mr. Dornbush and myself were pres-

ent.

Q. Who is Mr. Dornbush?

A. Mr. Dornbush is production control super-

visor.

Q. And did you have some of these meetings in

Mr. McAulinVs office in his absence?

A. One.

Q. Anybody else present other than those four

individuals ? A. No.

Q. You say "No '
' ? A. Three.

Q. Three other than yourself?

A. Mr. Buckingham, Mr. Dornbush and myself.

Q. Oh, I beg your pardon. Nobody else was

present at that other meeting? A. No.

Q. Upon what basis did you state that Mr. Maro-

vich and Mr. Ashton were not efficient workmen?
A. Comparison of their work with the—with

other people [673] doing the same type of work.
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Q. What type of work were they doing, do you

recall?

A. Mr. Marovich was about 90 per cent of the

time, I'd say, running large horizontal boring mill.

The other ten per cent would have been on small

horizontal boring mills. [674]

* * *

Q. Did you compare Mr. Ashton's production

with other individuals"? A. Yes.

Q. When had you done this, over what period?

A. A four months' period, from May until Sep-

tember.

Q. When you cut down the forces in your de-

partment was it necessary that you keep the men
who produced more? A. Yes.

Q. Did you ever talk to anybody about Mr. Maro-

vich, his lack of efficiency? A. Yes.

Q. To whom? A. To his leaderman.

Q. Who was that? A. Johns; Mr. Johns.

Q. What is his first name ? [675]

A. Wes, Wesley.

Q. And when did this conversation take place,

or where there more than one ?

A. Oh, there were conversations at various times.

If a man is not producing we go first to talk to his

leaderman and ask him what is the matter with the

fellow, why he isn't getting anything done, and the

leaderman goes out and trys to help him out, show

him how to do better.

Q. And did you talk to Mr. Johns?
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A. Yes.

Q. And what did he tell you ?

A. He told me that he was slow.

Q. How many times did you talk to Mr. Johns

about him? A. Oh, perhaps half a dozen.

Q. What period was that in?

A. From May until September.

Q. Did you mention this matter to anybody else ?

A. Yes.

Q. To whom? A. To Mr. McAuliffe.

Q. Do you know when?

A. I can't recall exactly when. It was probably

several times.

Q. You are certain you did mention it to him?

A. Yes. [676]

Q. All right. Did he tell you to—strike that.

What did he tell you?

A. I don't recall that he recommended anything

specifically, in Mr. Marovich's case.

Q. Did you have authority to take whatever ac-

tion you thought was necessary? A. Yes.

Q. Did you have the duty to do whatever you

thought was necessary ? A. Yes.

Q. Then you brought it up at this meeting that

you referred to ? A. Yes.

Q. During this period when layoffs were taking

place—I think that has been identified in this record

once or twice before as being in the summer or fall

of 1949—were there various termination lists?

A. There were.

Q. Did you prepare some yourself?
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A. Yes.

Q. Were they in tentative form or final form

when you prepared them?

A. I would prepare them in tentative form.

Q. And was action taken by other people on

them? A. Yes. [677]

Q. Did you discuss individuals in connection

with the tentative lists you prepared?

Mr. Bamford: May I have the question, please.

Mr. Holmes: I will withdraw the question. It

may not be quite clear.

Q. (By Mr. Holmes) : Did you discuss the cap-

abilities of various individuals in connection with

your termination lists? A. Yes.

Q. I am speaking generally, not of Mr. Maro-

vich, but of various individuals in your department.

A. Yes, we discussed their capabilities.

Q. Was that a practice? A. It was.

Q. Do you know Mr. Charles V. "Pat" Pa-

chorik ? A. I do.

Q. Did you ever tell Mr. Pachorik that his name

was on a termination list?

A. Mr. Pachorik 's name was on a tentative ter-

mination list. [678]
* * *

Cross-Examination

By Mr. McGraw: [681]

* * *

Mr. Bamford: I am sorry. I haven't been pre-

cise in my terminology. Thank you, Mr. Examiner.
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Q. (By Mr. Bamford) : Had you ever discussed

laying them off out of seniority before ?

A. I believe I had discussed it before with Mr.

McAuliffe.

Q. Both of them? A. Yes.

Q. When?
A. I don't remember the date. I do remember

what he told me, and that was that due to the fact

that there was no contract with any Union at that

time we should not lay them off, due to the fact they

had no representation and that it would look as

though we were trying to get rid of them during the

most favorable time to us.

Q. That was prior, then, to—do you remember
the representation election in July, 1949?

A. Yes.

Q. This was prior to that time, then, is that

correct? [691]

A. It was during the time that there was no

contract in effect, or no representation. [692]

* * *

Q. And what was said and by whom at that

meeting, as best you can remember?

A. The Union representatives objected to the

layoff of Mr. Marovich and Mr. Ashton. Both cases

were discussed at that time. As to just what was
said, I don't recall.

Q. Did you speak at the meeting yourself?

A. Yes. [725]
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SHELDON B. HUFFMAN
a witness called by and on behalf of the Respondent,

being first duly sworn, was examined and testified

as follows

:

Direct Examination

By Mr. Holmes: [735]
* * *

Q. Were you employed during the last half of

last year by Westinghouse % A. Yes, sir.

Q. And in what capacity were you employed at

that time %

A. Foreman of the Welding and Fabrication De-

partment.

Q. And did you hold that position as Foreman of

the Welding and Fabrication Department during

the entire second half of 1949? A. Yes, sir.

Q. Do you recall attending a meeting in Mr.

McAulifiVs office sometime in the fall of 1949 at

which time Mr. McAuliffe was absent, but at which

time certain other supervisors were present and cer-

tain Union representatives were present?

Mr. Bamford: Just a minute.

A. I recall

Mr. Bamford: Just a minute, Mr. Huffman. I

may be making an objection at the wrong time,

but

Trial Examiner Parkes : Go ahead. If you have

an objection, make it.

Mr. Bamford: Go ahead. I am sorry.

Q. (By Mr. Holmes) : Do you recall the ques-

tion now %
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A. I recall attending a meeting in Mr. McAu-
liffe's office when he was absent.

Q. Do you recall who was at the meeting. [736]

A. I don't know whether I'd be able to name

all the people present or not.

Q. Well, name as many as you can, will you,

please ?

A. Now, Mr. Buckingham was there; I believe

Mr. Clark, Superintendent of the Electrical Divi-

sion; Mr. Ghiorso, the Foreman of the Electrical

Division Welding Shop.

Q. All right.

A. And inasmuch as I was interested in my own
welding problem, I really don't know how many
foremen were present.

Q. Were there others present %

A. There were others present, but I don't know
just who.

Q. Do you remember whether there were any

Union representatives present?

A. I remember Mr. Gorham was present at one

of the meetings there. Whether this was the one,

I couldn't say. We discussed—talked about laying

off welders with Mr. Buckingham.

Mr. Bamford: Mr. Examiner, I move to strike

the testimony of this witness and object to the intro-

duction of any more evidence through this witness

with respect to this meeting on that ground that it

is irrelevant to the proceedings raised by the plead-

ings in this case.

Trial Examiner Parkes: It is my recollection
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that the testimony so far seems to be directed

toward the meeting which Mrs. Andersen gave tes-

timony about and which was the jumping off point

for all these amendments. [737]

Mr. Bamford: That is true, but Mrs. Andersen

didn't testify about Mr. Huffman attending that

meeting.

Mr. Holmes: That is quite true but that doesn't

mean he wasn't there, though.

Trial Examiner Parkes: That may be true too.

Mr. Bamford: As I understand that meeting,

the testimony so far of the Company has indicated

that there was a meeting about the time of a meet-

ing that Mrs. Andersen testified to, which took place

in Mr. McAuliffe's office. Mrs. Andersen was not

questioned about any other meetings which took

place in that office, and it is quite conceivable, of

course, that other meetings did take place in Mr.

McAuliffe's office while Mr. McAuliffe was gone.

She didn't testify Mr. Huffman attended the meet-

ing and the Company's testimony so far indicates

Mr. Huffman left the meeting when allegedly the

discharge of Marovich and Ashton were discussed.

Hence, I can't see its relevance.

Trial Examiner Parkes : Well, I think your posi-

tion is untenable. The objection is overruled, mo-

tion denied.

Mr. Holmes : Can you find the last question. Mr.

Reporter ?

(Question and answer read.)



Internatl. Assn. of Machinists, etc. 357

(Testimony of Sheldon B. Huffman.)

Q. (By Mr. Holmes) : Do you remember

whether any other Union representatives were

there ?

A. I never did do any business with any Union

representatives except Mr. Gorham. [738]

Q. I see. Now, what was the purpose of this

meeting?

A. The purpose of the meeting that I attended

with Mr. Buckingham and these gentlemen I named
was the purpose of—that is, laying off some men
or placing some men because my work hours and

load was down. I had a surplus of men for the

amount of working hours I had on my books.

Q. And your men were what—welders'?

A. Welders.

Q. Now, why were Mr. Clark and Mr. Ghiorso

in the meeting? A. Why were they in?

Q. Yes.

A. Well, as I recall at that time I was told that

there was some seniority in the picture and, well,

as I remember at that time I had a pretty large crew

and I was under the impression, or it looked like

my men perhaps had seniority over some of the men
in the other fabrication department, and there was
a possibility of maybe the men going over there

rather than being laid off.

Q. Now, your department was in what building 1

A. My department was in Building 31. My de-

partment is N-23, Building 31.

Q. And what building were Mr. Ghiorso 's weld-

ers in?
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A. He is in Building 61, in the Electrical Divi-

sion.

Q. And that is under Mr. Clark?

A. Mr. Clark is the Superintendent of that de-

partment, that [739] division, I believe.

* * *

Q. I am not certain it happened. Someone has

testified to it. I am asking if you recall it.

Do you recall in this meeting in Mr. McAuliffe's

office when he was absent whether Mr. Gorham or

any other Union representative said anything simi-

lar to this or to this effect: "Now that the contract

is buttoned up, we want you to do one more thing,"

or, "I want you to do one more thing, and that is

get rid of four men; Floyd King, 'Pat' Pachorik,

Clyde Scheuermann and John Marovich"?

A. I can truthfully say I never heard that.

Q. Or anything like it? A. No. [740]

Q. Did Mr. Goodenough say anything similar

to the following : "Frank" or "Mr. Gorham has been

a good boy about signing this contract and we ought

to see what we can do for him"?

A. I never heard anything like that.

Q. Now, while you were at this meeting was any

mention made of the name of Floyd King?

A. King?

Q. King. A. I never heard it.

Q. While you were there was any mention made

of the name of Clyde Scheuermann?

A. I don't believe so. I don't know that name.

German ?
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Q. Scheuermann. A. Scheuermann—no.

Q. While you were there was any mention made

of the name of Mr. Pachorik, "Pat" Pachorik or

Charles V. Pachorik?

A. Don't recall that.

Q. While you were at the meeting do you recall

any mention made of the name of John Marovich?

A. No, sir.

Q. Now after you—or did you leave the meeting

while some individuals were still there?

A. Well, as I remember when the meeting was

dismissed—I don't know if it was dismissed. Some
was dismissed. I got up and left the room with

some other people. As well as I [741] recall there

were some people left in the room. I don't know
who. [742]

* * *

KERMIT J. CLARK
a witness called by and on behalf of the Respondent

Company, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Holmes: [750]

Q. Do you know whether the meeting had been

in progress before you got there or continued after

you left?

A. The meeting was in progress before I got

there and I don't recall whether it broke up when
I left or not.
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Q. I see. Was any other subject other than the

layoff or the transfer of welders discussed while

you were there ? A. No.

Q. Was the name of Floyd King mentioned in

that meeting ? A. No.

Q. Was the name of Clyde Scheuermann men-

tioned in that meeting % A. No.

Q. Was the name of Charles V. "Pat" Pachorik

mentioned in [752] that meeting? A. No.

Q. Was the name of John Marovich mentioned

in that meeting? A. No.

Q. Do you recall Mr. Gorham making any state-

ment similar to the following: "Now that the con-

tract is buttoned up there is just one more thing I

want you to do, and that is get rid of four men;

Floyd King, Pachorik, Clyde Scheuermann and

John Marovich'"? A. No, I do not.

Q. Do you recall Mr. Goodenough making any

statement similar to the following: "Gorham has

been a good boy about signing this contract and we

ought to see what we can do for him'"?

A. No.

Q. Or anything similar to that?

A. Nothing at all along that line.

Q. Did any Union representative suggest or re-

quest that any particular individuals be terminated

or released or discharged or laid off? A. No.

Q. Did any supervisor while you were at the

meeting suggest or request that any particular indi-

vidual be released or terminated or laid off—while

you were in the meeting % A. No.
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Q. Now, do you know a Mrs. Chloe Ander-

sen? [753]

A. I would recognize her face; now that she

has been pointed out to me and described, I know

who she is. Otherwise I wouldn't recognize her by

her name. [754]
* * *

W. H. HARRISON
a witness called by and on behalf of the Respondent

Company, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Holmes: [755]

* # *

Q. Anybody else you recall? A. No.

Q. Now, what was discussed or—Strike that,

please.

Do you recall the approximate time of this third

meeting?

A. No, I don't. I don't recall the time of it.

Q. Can you place it as to month? A. No.

Q. You are certain it was during the latter half

of 1949? A. Yes.

Q. What was the subject discussed at this third

meeting you have spoken of?

A. Well, I came in—the meeting was assembled

when I came in and they were discussing welders,

the possibility of welders being transferred to 61,

and later on the problem of decrease in the shop

came up and there was a discussion of whether I
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could take anybody in the shop; and Marovich and

Ashton 's names came up. Tommy brought them up.

Q. When you say "the shop," you mean the

machine shop? A. That is correct.

Q. As separate from the question of transferring

welders ? A. Correct.

Q. You say Marovich and Ashton were brought

up by Shields'? A. Yes.

Q. Do you recall what he said with respect to

them?

A. Well, he said he didn't feel that they were

producing [759] and doing the job in the shop, and

Buck turned to me—I believe it was Buck—and

stated that he wondered if they could be used on

maintenance and I said no, because I felt that Maro-

vich couldn't do the maintenance work, and Ashton

had been on maintenance and had flopped on it and

I just said no, that I didn't think either one of them

could do maintenance work.

Q. Was anything else said with respect to those

two individuals in the meeting?

A. Not to my knowledge.

Q. Was the name of Floyd King mentioned in

the meeting ? A. Not to my knowledge.

Q. Was the name of Clyde Scheuermann men-

tioned in the meeting?

A. No, not to my knowldge.

Q. Was the name of Charles V. "Pat" Pachorik

mentioned in the meeting?

A. Not to my knowledge.
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Q. Do you recall Mr. Gorham making any state-

ment similar to the following: "Now that the con-

tract has been buttoned up there is just one more

thing I want you to do for me, and that is get rid

of four men; Floyd King, "Pat" Pachorik, Clyde

Scheuermann and John Marovich"?

A. Not to my knowledge.

Q. Did any Union representative make any

statement similar to that?

A. Not to my knowledge. [760]

Q. Did Mr. Goodenough state anything similar

to the following: "Frank" or "Mr. Gorham has

been a good boy about signing this contract and we
ought to see what we can do for him," or anything

similar to that?

A. Not to my knowledge. [761]

WILLIAM H. KELLY
a witness called by and on behalf of the Respondent

Company, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Holmes:
* * *

A. It was all in this same general layoff. I

couldn't say whether it was a month before or after.

I couldn't pin it down as to time. I could check it.

Q. You say it was in this general period?

A. Yes, it was in that general layoff period.
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Q. Do you recall the conversation with Mr.

Pachorik? A. I do.

Q. Would you state it as well as you can remem-

ber, please?

A. The conversation with him was that it was

my understanding when the list was gone over that

he would be retained because of his special ability

out of seniority, and his termination, notification of

his termination came as a surprise to me because I

thought it was understood that he would not be laid

off, and that I was sorry they had notified him be-

cause I didn't think the intention was to lay him

off, but I would find out.

Q. Did he tell you that he had been notified he

was to be terminated ?

A. Yes, he told me he had been notified verbally

that he was on the layoff list.

Q. Did he tell you who had notified him?

A. If he did I don't remember. I presume it

would be his supervisor.

Q. That is your assumption, is that correct?

A. Yes. It was official; whoever told him had

the right to [771] tell him, so that is the impression

I got from the fact he was in there. He was not on

the list to be laid off at the time I went over this

list in the beginning, before any of them were noti-

fied. It was my understanding that Pachorik would

not be put on the actual layoff list. [772]
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HERBERT CRANE BUCKINGHAM
a witness called by and on behalf of the Respondent

Company, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Holmes: [804]

* * *

Q. Did you call him in? A. I did.

Q. Did he come in?

A. He attended the meeting.

Q. All right.

A. Well, then we brought up several names. I

don't recall any particular list of names. And
then it boiled down to two people that Mr. Shields

discussed with me.

Q. Who were those two?

A. One was a man by the name of Ashton and

the other was John Marovich.

Q. What was said with respect to those two?

A. Well, we brought them up to Mr. Harrison's

attention, concerning Ashton first, and it seems that

there was some question about Ashton being able to

perform this job. I just don't recall the intent,

other than the fact he wasn't capable of doing this

particular job; and then Marovich was mentioned

and his name—well, he had been a machine hand.

Shields [807] brought up the point that it seemed

that Johnny, although doing a fairly good job,

wasn't making his time and where some of the other

fellows who he thought didn't have quite the senior-

ity Johnny did—those particular individuals were
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turning out more work and that he would sooner

keep—now, I don't know the names—and Marovich

was discussed for quite some time.

Q. What did he say in comparing these other

individuals with Marovich ?

A. Well, he said that—it seemed that they—in

other words, we were getting to the point where he

had to make out on these jobs. In other words, our

time cards were marked with a certain limit on

them and we had to make it, and at that time some

of these individuals were making the limits and

doing better. And Shields brought up the problem

that although Johnny was doing a fairly good job

he wasn't making his time and that was—but at

that time that decision, I think—I mean the finality

of that discussion—that was the finality of that dis-

cussion concerning Johnny at that time.

Q. "Making time" meant what?

A. Producing the job in the time allowed by

our methods people.

Q. All right. Was anything else said that you

recall?

A. No. I think—to my mind that was about all

that I can recall. The meeting came to an end be-

cause we had been in there quite a while and we

didn't like to keep the fellows off [808] the floor

and as soon as possible we went back on the job.

Q. Were any Union representatives there?

A. I am trying to visualize the facts, whether

they were or not. I don't recall whether there was
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or not. Somehow I kind of think Frank was there

for a short while but I couldn't say definitely.

Q. Frank who ? A. Frank Gorham.

Q. So you don't know definitely whether he was

or not? A. I do not, that's right.

Q. To your recollection did any Union represent-

ative make a request or a demand or a suggestion

in that meeting that any particular individual be

terminated? A. No, not to my knowledge.

Q. Was the name of Floyd King mentioned in

that meeting?

A. It seems that the fact is that his name was

mentioned, that he had just been recently, if I am
not mistaken, transferred to another department,

but that is all that I can recall of hearing of him.

We were going through the people who had been

transferred from the Mechanical Division to this

repair section and there was several around that

time who had been transferred. If I am not mis-

taken King's name was mentioned at that time but

that is all.

Q. Was the name of Pachorik mentioned?

A. No, sir; not to my knowledge. [809]

Q. Was the name of Clyde Scheuermann men-

tioned? A. No, sir.

Q. Now, in that meeting do you recall Mr. Gor-

ham or any other Union representative saying any-

thing like this: "Now that the contract is buttoned

up there is just one more thing you can do for us

and that is get rid of four people; Floyd King,

Pachorik, Clyde Scheuermann and John Marovich."
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A. Absolutely no. I don't remember Frank Gor-

ham being there.

Q. Well, did any other Union representative say

anything like that ? A. No, sir, absolutely not.

Q. Was Mr. Goodenough there?

A. Yes, I think he came down and sat in there

and listened to the proceedings.

Q. Now, did Mr. Goodenough make any remark

like the following: " Frank' ' or "Mr. Gorham" or

possibly the Union—no, I guess not—strike that,

please.

"Frank" or "Mr. Gorham" one or the other,

whichever name he may have used, "has been a good

boy about signing the contract and we ought to see

what we can do for him"? [810]

* * *

WESLEY JOHNS
a witness called by and on behalf of the Respondent

Company, being first duly sworn, was examined

and testified as follows

:

Direct Examination

By Mr. Holmes: [830]
* # *

Q. Did you check his work as to time values?

A. Yes.

Q. Would you state what you found in checking

Mr. Marovich's work?

A. I found that Johnny Marovich's work, ac-

cording to the time values and the precedent estab-

lished through other workmen in the shop was low.
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Q. Did you compare his work to—or, the output

of Mr. Marovich to that of other individuals?

A. Yes.

Q. Do you know what other individuals I

A. Yes.

Q. Were they on the same shift, the swing shift,

or what? A. They were on other shifts.

Q. Other shifts? A. Yes. [833]

Q. Could you compare his work to other in-

dividuals' on exactly the same machine?

A. On exactly the same machine, yes. [834]

EMIL TONASCIA
a witness called by and on behalf of the Respondent

Company, being first duly sworn, was examined and

testified as follows

:

Direct Examination

By Mr. Holmes: [865]

* * *

Mr. Bamford: Well, your next question was

what the conversation was about. Where, when, who
was present?

Q. (By Mr. Holmes) : Will you state where the

conversation took place ? A. Would I say

Q. Where did it take place ?

A. It took place in the department where I was

working.

Q. That is, the Pipe Department ? A. Yes.

Q. Do you know about when?
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A. Well, I believe it was about a week or so

after we were told that we had won a shop election.

Q. That is, a union shop election ?

A. Union shop election, and I

Q. Just a minute. And who was there?

A. Scheuermann was there. [866]

Q. Anybody else? A. No.

Q. All right. Now, will you tell us what the con-

versation was about?

A. Yes. I asked Clyde Scheuermann, I said,

"Now that the election is—that the shop has won
the union election, what effect will that have upon

you?" He said, "None whatever. The Taft-Hartley

law protects me."

Q. Did you talk to him about that matter after-

wards ?

A. No. I avoided him at all times, because I

didn't want to get into a discussion at all, because

it was too deep for me. [867]

Cross-Examination

By Mr. McGraw

:

Q. Mr. Witness, did you find in your association

and observation of Mr. Scheuermann that he was

well informed about the things that went on in the

shop? A. Oh, yes. He was well informed.

Mr. McGraw: That is all.

Q. (By Mr. Bamford) : What do you mean by

"well informed"?
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A. He knew everything that was going on.

Q. What do you mean by that " everything that

was going on"?

A. He knew everything that was going on in the

department, and the shop as well.

Q. You mean he knew what the work was about,

is that right? A. How?
Q. By * everything,

'

'

1

1

everything that was going

on," you mean he knew the type of work that was

being done?

A. No, regarding union activity.

Q. How do you know that?

A. Well, from what I understand from hearsay

among the other [868] fellows.

Q. What other fellows?

A. The other men in the department.

Q. They would tell you that Clyde knew what

was going on?

A. They'd come and tell me and I'd say, "Let's

forget it; let's get some work done."

Q. What would they tell you?

A. I don't know what they was telling me.

Q. When did they tell you this?

A. Well, when we were working.

Q. Was that prior to Scheuermann's discharge?

A. Yes.

Q. How soon prior to Scheuermann's discharge?

A. Well, within a month or so. No one knew
at the time that he was going to be discharged.

Q. Isn't it a fact that Judd was Scheuermann's

leaderman prior to his discharge?



372 National Labor Relations Board vs.

(Testimony of Emil Tonascia.)

A. That Judd was ?

Q. Yes. A. Yes, I think you are right.

Q. And when did you stop being Scheuermann's

leaderman? A. When?

Q. Yes.

A. Oh, I can't say. I recollect, now that you

brought that up that he was. I was his leaderman

first and then he was [869] transferred over to

Judd, you are right.

Q. As a matter of fact, it was quite a while be-

fore he was discharged that he was transferred,

wasn't it, a couple of months?

A. I wouldn't say a couple of months. Probably

a month or so. He wasn't with Judd very long. [870]

HENEY GROTH
a witness called by and on behalf of the Respondent

Company, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Holmes: [871]

* * *

Q. Which shift did you work on in the month

of October last year?

A. I have always worked day shift.

Q. Do you recall when Les Ollis was laid off ?

A. Yes, I do.

Q. Do you remember what month it was ?
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A. I believe it was in October, September or

October.

Q. All right. A. I am not sure.

Q. Do you use the same locker room, or did you

use the same locker room in September or October

as Mr. Ollis and Mr. Scheuermann and Mr. Smiley*?

A. I did.

Q. During either the month of September or

October, before Mr. Ollis was laid off, do you recall

being in the locker room on any occasion when Mr.

Ollis attempted to pay his dues to Mr. Smiley and

Mr. Smiley refused to take Mr. Ollis ' dues, with

a remark something similar to this: "You know I

can't take your dues"?

A. No. That I couldn't answer, that I heard

that.

Q. Do you recall any occasion

A. Well, I heard rumors in the plant about it

and all that but I did not hear a definite statement.

Q. Do you remember any occasion when you

were present when Mr. Ollis attempted to pay his

dues to Mr. Smiley? [872] A. No, I do not.

Q. Either in the locker room or anywhere else?

A. Or anywhere else, no. [873]
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ELMER SMILEY
a witness called by and on behalf of the Respondent

Company, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Holmes:
* * *

Q. And were you employed by that Company
at that plant during the months of August, Sep-

tember and October of 1949 ? A. Yes.

Q. As a machinist at that time? A. Yes.

Q. Did you have any position in the Union'?

A. Yes. I am a steward and on the Executive

Board.

Q. And you were at that time I A. Yes.

Q. Do you know Les Ollis ? A. Yes.

Q. During that period, August, September or

October, 1949, do you recall any occasion when Mr.

Ollis offered to pay to you his Union dues? [877]

A. Yes. He offered to pay me some dues. He
came to me and said to me, "Smiley," he says

—

there wasn't anyone around, this was out on the

floor—he said, "Smiley, how about taking some of

my dues," and I said, "Ollis, well, there is no use

me taking any of your dues. They will send it

back."

Q. Do you know when that conversation took

place ?

A. No, I don't, haven't the slightest idea of the

date, no.

Q. Do you know when Les Ollis was laid off ?

A. Yes, it wasn't then.
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Q. Do you know what month he was laid off in?

A. No.

Q. You don't know what month? A. No.

Q. Well, did this conversation take place shortly

after or before he was laid off?

A. No, it took place—I believe it took place

after he was fined the five hundred dollars, be-

tween that time and when he was laid off. It must

have been about a month after he was fined, I

would say, approximately.

Q. A month after he was fined ?

A. Yes, I'd say.

Q. Did he at any other time talk to you about

paying his Union dues? A. No.

Q. Is that the only occasion when he talked to

you about [878] paying his Union dues?

A. That's right.

Q. Did he ever offer to pay you his Union dues

or talk to you about attempting to pay his Union

dues in the locker room? A. No.

Q. Did he ever offer to pay his Union dues or

attempt to pay his Union dues when Clyde Scheuer-

mann was present? A. No. Definitely no.

Q. Did he ever offer to pay his dues or attempt

to pay his dues to you when Scheuermann and

Groth were present? Or any other men?

A. No.

Q. Is there any other time but this one instance

that you have related

A. That is the only time.



376 National Labor Relations Board vs.

(Testimony of Elmer Smiley.)

Cross-Examination

By Mr. Bamford: [879]

* * *

Q. Did you ever speak with Gorham about tak-

ing dues from Scheuermann or Ollis ?

A. Ollis, yes. I did speak to Frank Gorham and

he just—I said, " Frank, Ollis wanted to pay some

dues today and I told him there was no use paying

any dues," and Frank just [880] nodded his shoul-

ders and that is all that was said, and Frank didn't

say a word.
* * #

Q. Do you remember telling me at that time

that you had spoken to Gorham about taking dues

from Ollis and Scheuermann? A. Yes, I did.

Q. And you told me that Gorham had told you

not to take dues from them?

A. Well, that is my fault, I grant you. I didn't

mean what I said. I didn't mean how that sounded.

In other words, when you wrote it down I said it

one way and after reading it, it didn't gibe at all.

That is why I told you

Q. You signed an affidavit, didn't you, to that

effect?

A. I signed it, yes, but I told you after that that

wasn't the way it actually happened. You don't

want me to lie, do you ?

Q. No. [881]

A. All right. That is the way it was. If you
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had a Bible here I'd swear to it that is just the way
it happened.

Q. Well, you are under oath, so it is the same

thing. A. Well, that's true, too. [882]

Recross-Examination

By Mr. McGraw:

Q. Mr. Witness, were you ever instructed not

to take any dues? A. No.

Q. How many drinks did Mr. Bamford have out

there at your home that afternoon?

A. No, I didn't offer any liquor. We were out,

to tell you the truth.

Mr. Bamford: I didn't hear that answer.

(Answer read.)

Q. (By Mr. Bamford) : Did you read the affi-

davit over before you signed it?

A. Yes, I did, but you know how that is. You
read it and you just glance over it and

Q. Your wife read it over, too, didn't she?

A. Yes.

Q. And asked you some questions about it?

A. Yes.

Q. Now, about these drinks—how many did you

have?

Mr. Holmes: I object to that as being outside

the scope [888] of the direct.

Trial Examiner Parkes: Mr. McGraw asked

about it.
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Mr. Holmes : He asked how many Mr. Bamford
had, not how many the witness had.

Mr. Bamford: I started to say I overlooked in

my cross-examination this matter of the number

of drinks he had.

Mr. Holmes: I object to that.

Trial Examiner Parkes : Very well. You may go

into the matter.

Mr. Bamford: Thank you. [889]

# * •

FRANKLIN W. GORHAM
recalled as a witness on behalf of the Respondent

Union, was examined and testified further as

follows

:

Direct Examination

By Mr. McGraw: [894]

# * *

Q. And was that the Constitution and Bylaws

that were in effect at the time that Mr. Scheuer-

mann was tried and expelled ? A. It is.

Mr. McGraw: May we have it marked as IA of

M's Exhibit 1<?

(Thereupon the document above referred to

was marked Respondent Union's Exhibit No. 1

for identification.)

Mr. McGraw : I offer it in evidence.

Mr. Bamford: No objections.

Trial Examiner Parkes: Mr. Holmes, do you

have any objection?

Mr. Holmes: No objection.
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Trial Examiner Parkes: IA of M's Exhibit

No. 1 is received in evidence.

(The document heretofore marked Respond-

ent Union's Exhibit No. 1 for identification was

received in evidence.)

Q. (By Mr. McGraw) : Now, Mr. Gorham,

since that time have any changes been made in the

Constitution and Bylaws'? A. Yes. [895]

Q. Can you tell me approximately when they

were made?

A. These changes were made effective April 1st,

1949.

Q. And were those changes published and sent

to the membership of the IA of Ml
A. They were.

Q. And did the membership of the IA of M
A. They did.

Q. Can you tell us how those changes were given

to the members of the IA of M?
A. There was a printed ballot sent by the Inter-

national Office, sufficient copies to each local lodge

for the entire membership.

Q. And were all those changes printed in any

of the official organs of the International

A. The Machinists Journal.

Q. I show you, Mr. Witness, a document and

ask you if you can tell us what that is?

A. Yes, this is the Machinists Monthly Journal,

February, 1949.

Q. And does that contain the proposed changes

to the Constitution and Bylaws? A. It does.
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Q. And will you point out the pages, if you

please, it appears on?

A. Pages 62, 63, 64, 65, 87. [896]

Q. And does it also contain the results of the

referendum vote? A. It does.

Q. And at what pages do the results appear on?

A. 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78,

79, 80, 81, 82, 83, 84, 85.

Mr. McGraw: May we have that marked as IA
of M's exhibit next in order, No. 2?

(Thereupon the document above referred to

was marked Respondent Union's Exhibit No. 2

for identification.)

Mr. McGraw : I offer it in evidence for the lim-

ited purpose of showing the exact changes that

were proposed and voted on as intended to change

IA of M's Exhibit No. 1, and to show further that

this was the method by which the International

Association of Machinists attempted to inform its

membership of the status of its Constitution and

Bylaws.

Mr. Holmes: No objection.

Mr. Bamford: No objection.

Trial Examiner Parkes: IA of M's Exhibit No.

2 is received in evidence.

(The document heretofore marked Respond-

ent Union's Exhibit No. 2 for identification was

received in evidence.)

Q. (By Mr. McGraw) : Did further issues of

the Monthly Journal contain the changes that were



Internatl. Assn. of Machinists, etc. 381

(Testimony of Franklin W. Gorham.)

voted in by the membership of the [897] referen-

dum vote? A. They did.

Q. And can you tell us how long those—that

information was published?

A. I believe it was published during the months

of March, April and May.

Q. Now, Mr. Gorham, I show you another docu-

ment and ask you if you can tell us what it is.

A. Machinists Monthly Journal for April, 1949.

Q. And does that Journal contain the changes

that had been voted in by the membership for the

Constitution and Bylaws? A. Yes, it does.

Q. Will you tell us on what pages they occur ?

A. 170, 171, 172, 173.

Mr. McGraw : May we have this identified as IA
of M's Exhibit next in order?

(Thereupon the document above referred to

was marked Respondent Union's Exhibit No. 3

for identification.)

Mr. McGraw : I offer it in evidence.

Mr. Bamford: No objection.

Mr. Holmes: No objection.

Trial Examiner Parkes: IA of M's Exhibit No.

3 is received in evidence.

(The document heretofore marked Respond-

ent Union's Exhibit No. 3 for identification was

received in evidence.) [898]

Q. (By Mr. McGraw) : Now, following the

publication in the Journal, Mr. Gorham, did the IA
of M make a reprinting of this Constitution and

Bylaws? A. They did.
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Q. Now, I show you, if you please, a document

and ask if you can tell us what it is.

A. This is the Constitution of the Grand Lodge,

District and Local Lodges of the International

Association of Machinists amended effective April

1st, 1949.

Q. And is that the one that is now currently in

effect? A. It is.

Mr. McGraw: May we have this marked as IA
of M's Exhibit No. 4, if you please?

(Thereupon the document above referred to

was marked Respondent Union's Exhibit No. 4

for identification.)

Mr. McGraw: I offer it in evidence.

Mr. Holmes: No objections.

Mr. Bamford: No objection.

Trial Examiner Parkes: IA of M's Exhibit No.

4 is received in evidence.

(The document heretofore marked Respond-

ent Union's Exhibit No. 4 for identification

was received in evidence.) [899]

* * *

RESPONDENT UNION'S EXHIBIT No. 4

(Portions of)

International Association of Machinists

Constitution

of the Grand Lodge, District and Local Lodges,

Councils and Conferences

Revised by the Committee on Law as recom-

mended by the Twenty-Second Convention of
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the Grand Lodge of The International Asso-

ciation of Machinists, held in the City of

Grand Rapids, Michigan, September 13 to 24,

1948, and thereafter adopted by referendum

vote in the month of December, 1948, effec-

tive April 1, 1949.

Grand Lodge

International Association of Machinists

Machinists Building

Washington 1, D. C.

* * *

Article XXV
Membership Conduct and Discipline

* # *

Penalties

Sec. 2. Any member or members of any local

lodge who attempt to inaugurate or encourage seces-

sion from the Grand Lodge or any local lodge, or

who advocate, encourage, or attempt to inaugurate

any dual labor movement, or who violate the pro-

visions of the Constitution of the Grand Lodge, or

the Constitution for Local Lodges, or any member
who advocates or encourages Communism, Fascism,

Nazism, or any other totalitarian philosophy, or

who, by other actions gives support to these "philos-

ophies" or "isms," shall, upon conviction thereof,

be deemed guilty of conduct unbecoming a member
and subject to fine or expulsion, or both.
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Constitution for Local Lodges

of the

International Association of Machinists

* * *

Reinstatement

Sec. 15. Any person whose membership has been

cancelled may be reinstated to membership, but the

application for reinstatement must be made to the

lodge under whose jurisdiction the applicant is

working and the regular reinstatement fee of such

lodge must be paid.

If the application for reinstatement is filed in

the local lodge wherein the applicant's original

membership was cancelled and the application is

approved, said lodge shall immediately issue a re-

instatement book containing a reinstatement stamp

properly cancelled, which transaction shall be en-

tered on the monthly report of said local lodge in

the same manner as initiations are entered.

When the application for reinstatement is filed

in a local lodge other than that by which the appli-

cant's membership was cancelled, then the applica-

tion, after having been approved by the local lodge

receiving the same, shall be forwarded by the finan-

cial secretary of said lodge, together with a fee

of two dollars ($2.00), to the General Secretary-

Treasurer. Upon receipt of said application the

General Secretary-Treasurer will issue a reinstate-

ment book containing a reinstatement stamp prop-

erly cancelled, and forward same to the financial

secretary of the local lodge from which the appli-
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cation was received, and shall thereupon transfer

the reinstated member to such lodge and notify the

local lodge wherein the applicant's previous mem-
bership was cancelled.

If the membership of the person applying for

reinstatement was cancelled for cause other than

non-payment of dues, or if there are any unpaid

fines, or local, district, or Grand Lodge assessments

charged against him, his reinstatement shall not be

effected, nor shall his due book be issued until said

causes are removed and the fines and assessments

are either remitted or paid in full. All applications

for reinstatement shall take the usual course.

The foregoing provisions shall not apply to per-

sons whose membership was cancelled in lapsed,

suspended, expelled or disbanded lodges. All such

persons working in a locality where a local lodge

exists, may be reinstated by the Grand Lodge upon

making application therefor and paying the rein-

statement fee charged by the nearest local lodge,

which fee shall not be less than $5.00. The local

lodge shall forward the application for reinstate-

ment, together with a fee of $2.00, to the General

Secretary-Treasurer.
* * *

Received in evidence September 18, 1950.

Mr. McGraw : May we have this marked as I. A.

of M.'s Exhibit No. 5, if you please?

(Thereupon the document above referred to

was marked Respondent Union's Exhibit No. 5

for identification.)
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Q. (By Mr. McGraw) : I note on the cover of

I. A. of M.'s Exhibit No. 5 for identification, Mr.

Gorham, that this was approved April 19, 1946. I

ask you if these are the Bylaws for Local 504 that

have been in effect since that date?

A. They have.

Q. And they were in effect in 1949 when Mr.

Scheuermann was tried and expelled? [900]

A. They were.

Mr. McGraw: I offer this in evidence.

Mr. Bamford: No objections.

Mr. Holmes: No objection.

Trial Examiner Parkes: I. A. of M.'s Exhibit

No. 5 is received in evidence.

(The document heretofore marked Respond-

ent Union's Exhibit No. 5 for identification was

received in evidence.)

Q. (By Mr. McGraw) : Now, Mr. Gorham, I

direct your attention to I. A. of M.'s Exhibit No. 1

for—I beg your pardon—to I. A. of M.'s Exhibit

No. 4. A. It isn't here.

Q. Will you point out, if you please, those par-

ticular sections which deal with the applications for

membership, and the eligibility for membership?

First the applications for membership.

A. The applications for membership first?

Q. Yes.

A. That is Article E, Section 20, page 81.

Q. And now with respect to the eligibility for

membership.
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A. That is Section 1 of Article E.

Q. Still on page 81? A. That's right.

Q. And will you point out the particular section

of the [901] Constitution that refers to applications

for reinstatement?

A. Section 15 of Article E, pages 85 and 86.

Q. Now, will you also point out, Mr. Witness,

if you please, those sections that deal with the trials

of members'?

A. Article K, page 97; Sections 1, 2, 3, 4, 5, 6,

7, 8, 9 and 10. Those are on pages 97, 98, 99, 100,

101, 102.

Mr. Bamford: Just a minute. Counsel, since

Mr. Scheuermann was tried under the old Consti-

tution, perhaps you meant to refer the witness'

attention to the former Constitution rather than

this one.

Mr. McGraw: I hadn't intended to, Counsel, on

the theory that the relevant problem here was a

question of his readmission, perhaps, and not his

trial.

Mr. Bamford: Oh, I see. [902]

# * *

Q. Now, will you tell us just briefly, if you

please, what the procedure is in Local 504 for han-

dling applications for membership?

A. You mean making it out or after it is made
out?

Q. How do you process

A. After the application is made out, and made
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out in full, it is presented to the Local Lodge for

acception or rejection.

Q. And the Local Lodge votes on it?

A. That's right.

Q. And then, is the member obligated, or what

happens ?

A. They are initiated after they are voted in.

Q. Now, at the time of the initiation do you

furnish new members with a copy of the Constitu-

tion and Bylaws? A. Yes.

Q. And also copies of the Local Lodge Bylaws?

A. Yes.

Q. Do you require from each new applicant a

pledge that they [904] will abide by the laws of the

organization? A. We do.

* * *

Q. Now, to your own knowledge, has Local 504

ever adopted any special laws concerning the rein-

statement of Clyde Scheuermann? A. No.

Q. Do you know of any special motions that

have been made dealing with this reinstatement?

A. No. [905]

Q. Has it ever been discussed? A. No.

Q. Then, is it fair to say, Mr. Witness, that re-

instatement is available to Clyde Scheuermann un-

der the same rules as set forth in the Constitution

and Bylaws that are now in evidence?

A. Yes.

Q. Do you know Clyde Scheuermann?

A. I know him when I see him, yes.

Q. How long have you known him?
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A. To my knowledge, approximately a year, a

little over.

Q. Between meetings of Lodge 504, who are you

responsible to in the performance of your duties?

A. The Executive Board and the District Lodge.

The Executive Board of Lodge 504 and the District

Lodge.

Q. And are you assigned to service any lodges

other than 504?

A. No, not at the present time.

Q. Now, did you ever receive any instructions

from the Executive Board of 504 concerning Clyde

Scheuermann ? A. Once.

Q. Can you tell us when that was?

A. I was instructed to prefer charges against

him in, I believe, February of 1949.

Q. And you did? A. I did.

Q. Do you know Henry Smith? [906]

A. Yes. [907]
* * *

Q. Do you know Leslie Ollis? A. I do.

Q. Did you ever prefer charges against him?

A. Yes.

Q. Do you know whether anybody else did or

not?

A. There was two or three other members that

did.

Q. Did you ever receive any instructions to pre-

fer charges against Leslie Ollis?

A. Yes. I may be a little mixed on this. It
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might be that had—that charges preferred against

him by me was under instructions from the Execu-

tive Board.

Q. Now, can you tell us when negotiations were

completed in 1949 for the contract that finally re-

sulted between Westinghouse and the IA of Mf
A. You mean the last day we had any negotia-

tions or when they were accepted?

Q. Now, I am speaking of the last meeting, yes,

the last meeting you negotiated with the company

and prior to submission to the membership.

A. It was, I believe, the last week in September

of 1949.

Q. Do you remember the day? [908]

A. I think it was the 26th, but I am not positive.

Q. And then, following that meeting, did you

submit the proposed agreement to the membership ?

A. Yes.

Q. Did you call a special meeting for the pur-

pose of considering it? A. Yes.

Q. Can you tell us where this meeting was held ?

A. It was held in the Labor Temple in San Jose.

Q. And can you tell us when it was held, what

day? A. On October 9th.

Q. And what hour?

A. I believe it was 10:00 o'clock in the morning.

Q. And what day of the week?

A. It was Sunday. [909]
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Q. Now, did the membership accept or reject the

agreement as proposed at this special meeting?

A. Well, it was accepted. There were a couple

of—one clause that they had a choice that they

themselves made as to the way they wanted it

written.

Q. And what clause was that?

A. The Holiday clause.

Q. And did you ultimately change the wording

of the Holiday clause to agree with the wishes of

the membership? A. Yes.

Q. And when was that done?

A. It was done the following morning.

Q. And it was done before it was signed?

A. Yes. [910]
* # *

Q. Now, at any time during the negotiations did

any member of the IA of M's Negotiating Com-

mittee discuss the effect of the Security clause,

which is now in your contract, on Clyde Scheuer-

mann? A. No.

Q. Did you discuss the effect of that clause on

any other individual? A. No.

* * *

Q. Now, after the agreement was signed, on

October 10, 1949, [912] did you make any sys-

tematic effort to check and determine whether or

not employees at Westinghouse were in compliance

with the Union Security Provision of the agree-

ment? A. We did.
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Q. Will you tell us how you did that?

A. I obtained a list of our members working

—

a list of our people in our unit working at West-

inghouse from the company and cross-checked them

against the records of the union.

Q. What did you find?

A. We found that three people were not in good

standing.

Q. And are those the same three people that

were named in General Counsel's Exhibit No. 6?

Will you show it to him, please, Mr. Reporter ?

(Exhibit shown to witness.)

Mr. McGraw: I have forgotten what the ques-

tion is now.

Trial Examiner Parkes: Read it back, please.

(Question read.)

The Witness: Yes.

Q. (By Mr. McGraw) : And what did you do

about it after you discovered that these three were

not in membership in accordance with the agree-

ment?

A. We went to the company and asked them to

lay them on2 .

Q. And that is the letter that has been identified

now as—in evidence as GC 6? A. Yes. [913]

Q. How did you deliver that letter?

A. I delivered it to Mr. Goodenough personally.

I was going out there to a meeting, anyhow. I took

it with me rather than send it by registered mail.
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Q. Did you discuss the contents of the letter

with Mr. Goodenough when you delivered it?

A. No.

Q. Who was present when you delivered it?

A. I believe Mr. Goodenough, and I believe also

Mr. Schwartz. I am not sure whether there was

anyone else in the room at the time. We had a

meeting shortly thereafter. I went out there to

attend a meeting. I just took the letter with me
rather than send it by registered mail.

Q. What did Mr. Goodenough say when you

handed it to him?

A. He didn't say anything. He read the letter.

He said, "All right. We will take care of the

matter."

Q. Did you have any discussion with Mr. Good-

enough later concerning the contents of that letter?

A. No. You mean, during that meeting?

Q. Yes.

A. No. The only discussion I ever had with him

was that he asked me to send him a letter stating

that all people had an equal opportunity to become

members.

Q. When did he make such a request?

A. I believe it was at the termination of the

meeting. [914]

Q. And now, before you wrote this letter, GC 6,

did you know, before you started to check up, as to

who would be revealed as not being members of the

IA of M?
A. I didn't have the slightest idea.
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Q. Now, at any time prior to November 11, 1949,

did you ask Mr. Goodenough to discharge Clyde

Scheuermann ? A. No.

Q. Did you ever ask him to get rid of him?

A. No.

Q. Did you make any such similar request, or

did you make a similar request to any official or

representative of Westinghouse ?

A. I did not.

Q. Now, did you ever have a meeting with Mr.

Scheuermann with regard to his termination at

Westinghouse ?

A. You mean, before he was terminated?

Q. Well, at any time.

A. I had one, after he was terminated, a very

brief one.

Q. And did you have any conversations with

him at all prior to his termination?

A. I did not.

Q. Prior to his termination did you ever have

an application for reinstatement from him?

A. No.

Q. Did he ever speak to you prior to his termi-

nation with [915] regard to how he could get back

in the union? A. He did not.

Q. Now, how long after his termination was it

before you spoke with him?

A. Two or three days.

Q. Can you tell us where this occurred?

A. In our office.

Q. And can you tell us how it happened?
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A. He came to the counter, and I believe he had

made an appointment the previous day to come in

at a certain time. I went out to talk to him. He
told me that he wanted to make an application to

join the union. I told him that I was unable to take

an application from him because he did not have

a job.

Q. And what else was said?

A. I believe that is all that was said that I

know of.

Q. Now, when you say you went to see him, will

you explain that?

A. Well, I was called out from my own office

to the counter to talk to him.

Q. And so you actually talked to him over the

counter? A. That's right.

Q. Now, does 504 share its office with any other

local?

A. Yes, there is 1101. 1101 is also in that par-

ticular office.

Q. And the District Office, as such, uses the

same place? [916]

A. It is the District Office. That is what it is.

The Local shares the space in the District Office.

Q. Now, when you talked to Mr. Scheuermann,

two or three days after his termination, did Mr.

Scheuermann offer to pay any dues?

A. No, he did not.

Q. Did he offer to pay any fees? A. No.

Q. Did he ever offer any money whatsoever?

A. He did not.
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Q. Did he ask for any special consideration in

order to make payments? A. He did not.

Q. Did he tell you at that time that he had been

in a couple of days before and the girl had torn up

an application that he had made?

A. I don't remember him saying it, no.

Q. Did any of your employees, at the union

office, ever tell you that Mr. Scheuermann had come

in and asked for an application?

A. I don't know whether one of the girls told

me or whether Mr. Scott told me.

Q. And was Mr. Scott the one who made the

appointment for Mr. Scheuermann to come in and

see you? A. Yes. [917]

Q. Now, will you tell us, if you please, what your

rules are in conducting your union business there

by referring persons from one business agent to

another?

A. Well, I don't know exactly what you mean.

However, any business that one representative has

is his business, and any other representative will

not attempt to handle it or have anything to do with

it. He will refer him to the representative who is

taking care of it.

Q. Now, if I understand you correctly, Mr. Gor-

ham, it is that when you are assigned as the business

agent to service the members at Westinghouse, that

any member or person who comes in from Westing-

house with any problem would be referred to you?

A. That's right.
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Q. And no other business agent will handle it?

A. That's right. Well, Mr. Scott may talk to

him if I don't happen to be there, but he will not

make any decisions or take any

Q. Is just the reverse true if someone comes in

from a plant that you do not service?

A. That's right. I won't have anything to do

with it.

Q. Do you know of any application for rein-

statement, from any source, from Mr. Scheuermann

that ever came to the attention of the Local Lodge?

A. I do not. [918]

Q. Now, on or about November 14, 1949, did

Lodge 504 have job openings then for machinists?

Mr. Bamford: Just a minute. May I have the

question read back?

(Question read.)

The Witness: No.

Q. (By Mr. McGraw) : And is that about the

time Mr. Scheuermann came to see you?

A. Yes, it was.

Q. Have you ever issued any instructions, to

anyone, not to accept an application from Scheuer-

mann ? A. No.

Mr. Holmes: I didn't understand that question.

An obligation, did you say?

Mr. McGraw: Application.

Mr. Holmes: Application.

The Witness: No.

Q. (By Mr. McGraw) : Does any individual in
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Lodge 504 have authority to reject an application

for reinstatement without submitting it to the

Lodge? A. No.

Q. Did you ever issue any instructions to tear

up any application from Scheuermann 1

?

A. No.

Q. Do you know of anyone else who ever issued

any instructions [919]

A. I do not.

Q. to that effect? Do you know Mr. Mc-

Auliffe?

Mr. Bamford : Mr. who ?

Mr. McGraw: Mr. McAulifde.

The Witness: Yes.

Q. (By Mr. McGraw) : In the normal course

of your labor relations work with Westinghouse, did

you have occasion to do any business with Mr. Mc-

Auliffe's office? A. Occasionally.

Q. Is that an exception rather than the rule?

A. It is.

Q. Do you remember any meeting with Mr. Mc-

Auliffe, or any meeting in Mr. McAulinVs office

when he was not present?

A. Yes, I remember the meeting.

Q. Can you tell us when that was?

A. It was in the first part of September. I be-

lieve it was September the 6th.

Q. And that is 1949?

A. That's right. [920]
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Q. And then, if I understand your testimony

correctly, you were not on the premises of the West-

inghouse Electric Corporation, Sunnyvale Plant, on

September the 9th?

A. No, I wasn't anywhere near the City of Sun-

nyvale on September the 9th.

Q. Now, going back to this meeting which you

have fixed on Labor Day, about September the 6th,

did you make any remarks such as this: "Now that

the contract is buttoned up I want you to discharge

Floyd King, John Marovich, Pat Pachorik and

Clyde Scheuermann"? A. I did not.

Q. Did you ever make any remarks that might

be construed to be similar to that? A. No.

Q. Have you ever made such a remark at any

other time or place ? A. No.

Q. Did you mention John King's name in any

way?

Mr. Holmes: Floyd King.

Mr. McGraw: I beg your pardon.

Q. (By Mr. McGraw) : Floyd King?

A. Not that I know of.

Q. Did you mention Marovich 's name in any

way? A. You mean at this meeting?

Q. Yes, at this meeting. [924] A. No.

Q. Did you mention Pat Pachorik 's name?

A. No.

Q. Or Scheuermann's name? A. No.

Q. Were their names mentioned by anyone else ?

A. Not that I recall.

Q. Have you, at any time, asked the company
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to terminate King? A. No.

Q. Have you asked the company to terminate

Pat Pachorik? A. No.

Q. Have you asked the company to terminate

Marovich I A. No.

Q. And other than General Counsel's No. 6, have

you ever asked that they terminate Scheuermann?

A. No.

Q. Have you ever attended any meeting at which

the layoff of Marovich was discussed ?

A. The day after he was laid off I discussed it

very thoroughly.

Q. And was that in connection with a grievance ?

A. It was.

Q. And where did this discussion take place?

A. As I recall, it was in the Conference Room
of Building H-l. [925]

Q. And who was present?

A. I believe Mr. Goodenough, Mr. McAuliffe,

Mr. Shields, and I believe Mr. Hilton was there.

Q. Mr. who? A. Hilton.

Q. And who is Mr. Hilton?

A. He is a foreman in the plant.

Q. And will you tell us just who said what, as

best you can, and then [926]

* * *

Q. How long have you known John [932] Maro-

vich ? A. About ten years.

Q. And was that prior to 504 accepting juris-

diction over what is now the Westinghouse Plant?
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A. Yes. [933]
* * *

Q. Now, prior to September the 6th, 1949, that

is, the date that this meeting is supposed to have

occurred in Mr. McAuliffe's office, did you know

that John Marovich had expressed opposition to

the administration of the union ?

A. Oh, yes, at various times.

Q. In fact, that was customary among active

members 1

A. That's right, among some of them.

Q. And did you know that he had expressed a

preference for the IWWl A. I did not.

Q. Or that he criticized the union?

A. Well, lots of people have criticized the union

at various times. I have myself.

Q. Did the Executive Board ever consider this

expression of opposition, or this criticism on the

part of John Marovich for the union, as being

dangerous to the welfare of the union?

A. Not while I was there.

Q. Did they propose any action at that time?

A. No.

Q. Was any action taken? A. No.

Q. Well, if I ask you—well, strike that. Did you

ever tell representatives of the Westinghouse Com-

pany, at any time, that John Marovich was a

trouble-maker? A. No. [934]

Q. Did you ever tell them that he was opposed

to the IA of M? A. No.
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Q. That he was in favor of the IWW?
A. No.

Q. That he had criticized the IA of Mf
A. No.

Mr. McGraw: May we have a few minutes re-

cess, please?

Trial Examiner Parkes: Yes, we will have a

short recess.

(Short recess.)

Trial Examiner Parkes: The hearing will be in

order.

Mr. Bamford: Before we proceed, I should like

to at this time submit the photostatic copy of GC-11

for incorporation in the record as an exhibit and

note that I have returned the original of that docu-

ment to Respondent Company's Counsel.

Trial Examiner Parkes: The record may so

show.

Mr. Holmes: Did you photostat the whole

works ?

Mr. Bamford: Yes, all pages.

Mr. McGraw: And would you read the last

question before we returned? I have forgotten

where we left off.

Trial Examiner Parkes: All right, please read

it back.

Mr. McGraw: The last question and answer.

(Last question and answer read.)

Q. (By Mr. McGraw) : Mr. Gorham, do you

know Floyd King? A. Yes, I know him.
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Q. Prior to September the 6th, 1949, did you

know that he had [935] expressed opposition to the

IA of M?
A. No, I never heard him express opposition

to the IA of M.

Q. Did you know that he had expressed a pref-

erence for the IWW ? A. I did not.

Q. Did you know that he had criticized the

IA of M ? A. I presume he has.

Mr. Bamford: May I have the last answer,

please? I'm sorry.

(Question read.)

Q. (By Mr. McGraw) : Now, did you ever tell

the company that he had expressed opposition to

thelAofM? A. No.

Q. Did you ever tell them that he expressed a

preference for the IWW? A. No.

Q. Did you ever tell the company that he criti-

cized the IA of M? A. No.

Q. Was he ever called to account for any oppo-

sition or criticism? A. Not that I know of.

Q. Was he ever called to account for any pref-

erence for the IWW?
A. Not that I know of. [936]

Q. In fact—Strike that. Did you ever participate

in any grievance discussions involving Floyd King?
A. No, not officially at all. We had a discussion

about this 1948 Vacation Clause, but that wasn't an
official grievance. [937]
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Q. Have any instructions ever been issued to

mark the file of Mr. Scheuermann to indicate that

he cannot be readmitted? A. No.

Q. Have any instructions ever been issued by

you that he was ineligible to make application for

reinstatement f A. No.

Q. Now, as a matter of general policy—Strike

that. Will you tell us what the policy of the Lodge

is with respect to admitting new members, or re-

instating old members, when no jobs are available

and the person applying is out of work?

A. I am not permitted to take applications from

people who are not employed.

Q. And are there specific provisions in the Con-

stitution? A. There are. [939]

* * *

Q. Have you ever handled any meetings in the

cafeteria ? A. No.

Q. Have you ever spoken to the employees who
might be eating there in the cafeteria during the

lunch period?

A. Oh, I might sit alongside one of them and

talk to him. [941]
* * *

(Last two questions and answers read.)

Q. (By Mr. Holmes) : Did you ever notify the

company, any supervisory authority of the company,

as to whether or not Clyde Scheuermann or Floyd

King or Pat Pachorik or John Marovich had criti-

cized the union ? A. No.
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Q. Or that he had expressed opposition to the

union ? A. No.

Q. Or opposition to the administration in power

in the union ? A. No.

Q. Or that they, or any of them, had expressed

a preference for the IWW Union ? A. No.

Q. Did you ever authorize or instruct anybody

to act on behalf of Local 504 in conveying such

information to the company? A. I did not.

Mr. Holmes: That is all.

Cross-Examination

By Mr. Bamford: [950]

* * »

Q. Prior to the time that you had requested

Scheuermann's discharge, if Scheuermann had

tendered his dues and initiation fees to you, were

you authorized to accept them?

A. Was I authorized to accept them?

Q. Yes. A. Yes.

Q. And to admit him to membership thereon?

A. I don't have anything to do with that. That

is done by the Local. It is

Q. But you'd take them, is that correct?

A. I would have to take it, yes, and submit it

to the Local.

Q. When people are fined and expelled from the

union, isn't it customary to require a payment of

the fine before they are readmitted to membership?

A. Ordinarily, that's right. However, we could

request that the fine be suspended or dropped.
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Q. Had you ever, on any occasion, prior to

Scheuermann's discharge, instructed your shop

stewards not to take dues from Scheuermann? [951]

A. No, there wasn't any necessity for it.

Q. Can you explain that answer ?

A. They know that a man who is not a member

can't pay dues.

Q. Or initiation fees?

A. I didn't say anything about initiation fees.

Q. I just did. A. I didn't.

Q. I did. Could they accept initiation fees?

A. Yes, they could have. They didn't at that

time. The shop stewards didn't ordinarily accept

initiation fees or applications.

Q. I see. That was done at the office in San

Jose, is that right? A. That's right.

Q. Now, I believe you said that either of the

girls or Mr. Scott had told you that Scheuermann

had come in and made an application, is that cor-

rect?

A. Yes. It isn't quite that simple, however.

Q. Well, perhaps you can explain it.

A. Well, as I recall, Mr. Scheuermann come in

and told the girl he worked at Westinghouse and

wanted to make out an application. When she found

out who it was, why, she found out there was also

a letter had been sent to the company requesting

his termination so she couldn't accept the [952]

application.
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Q. Isn't it a fact that you asked Mr. McGraw
about advice on this matter?

A. I don't recall for sure, Mr. Bamford, whether

I did or not.

Q. Isn't it a fact that Mr. McGraw told you that

if Scheuermann offered his initiation fees and dues

you were not to accept [953] them, that on the other

hand you were not to request the termination of

Scheuermann? A. That is not correct.

Q. Was there anything said like that?

A. No, Mr. McGraw had no authority to tell me
anything of that kind.

Q. Well, isn't Mr. McGraw the representative in

this area in handling NLRB matters for the IA
of M?

A. That's right, but he has no authority over

the Local.

Q. You have consulted him from time to time

for advice in connection with NLRB matters,

haven't you? A. That's right. [954]

* * *

Q. When new employees come to work for West-

inghouse, do you normally advise them of their ob-

ligations under the union shop contract you have

with Westinghouse ?

A. What period are you talking about now?

Q. Well, let's talk about the present time.

A. No, I don't. I don't notify anybody of their

obligations.

Q. Do the shop stewards?
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A. They aren't instructed to.

Q. Well, do you know if they do?

A. I couldn't say.

Q. And no one makes any attempt to get them

to make applications'?

A. I presume that the company tells them that

they have to join the union after they have been

there a certain length of time.

Q. Isn't it a fact that you receive a weekly list

of new employees from the Company?

A. Well, we are supposed to. We don't always

receive it weekly.

Q. When you do, and your records show that

the new employees have not yet made an applica-

tion to join your union, you make no attempt to con-

tact them or tell them of their duties under the

contract ?

A. No, because the chief shop steward also re-

ceives a list and [955] he then talks to the other

stewards and they find who is members and who

aren't.

Q. And then at that time the other chief shop

stewards speak to the new employees, is that cor-

rect?

A. Either that or one of the other shop stewards.

* * *

Q. Do you know if any shop steward, or any

other representative of the union, spoke to Mr.

Scheuermann about his obligations under the Oc-

tober 10th, 1949, contract? A. I didn't.

Q. Do you know if anyone else did?
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A. Well, I think some of the stewards did, yes.

Q. Who?
A. If I recall, Mr. Nunez told me that he did.

Q. That he had spoken to Scheuermann about

joining the union, is that correct?

A. Well, he discussed the contract with him.

Q. With respect to the union shop provision?

A. I presume so. [956]

* * *

Q. Did you, on any occasion during that period,

have private discussions with Mr. Goodenough con-

cerning A. I did not.

Q. None at all? A. No.

Q. Never called him up about the wording of

any phrase?

A. No, we discussed the wording of the phrases

in the negotiations.

Q. Now, to your knowledge, was any attempt

made to collect dues from Gennai?

A. Attempts made?

Q. Yes.

A. We didn't attempt to collect dues from any-

body. If a man wanted to pay us dues he went over

and paid them.

Q. You didn't notify him that he was delin-

quent ?

A. No, he wasn't a member at the time.

Q. Oh, Gennai wasn't a member?

A. That's right.

Q. How long had he been working there?

A. Oh, several months.
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Q. And no attempt was made to sign him up

and get him in the union?

A. I didn't make any attempt. [961]

Q. Do you know if any attempts were made?

A. I believe he made an application out prior

to April 1st but he never completed it.

Q. What do you mean, made an application out ?

You mean he had been working there prior—at the

time the old contract was in effect?

A. I believe he had worked for Hendy and

Westinghouse for about twenty years. He was an

old time foundry employee. When the foundry was

shut down they offered him a job in the welding

department. That was shortly before the contract

was terminated by the company. As I say, he made

the application out but he never actually—I think

he did pay a little on it but didn't pay it up.

Q. I see. Then, he made an application but he

never tendered the full amount, is that correct?

A. That is correct.

Q. He hasn't been admitted to membership?

A. That's right.

Q. But his application was still standing?

A. Well, technically, that is true of anybody

that ever made one. We never throw any of them

away.

Q. But no attempt was made after the contract

was signed to pay the rest of it A. No.

Q. to your knowledge? [962]

A. That's right. [963]



Internatl. Assn. of Machinists, etc. 411

(Testimony of FranklinW. Gorham.)

Q. But, in fact, didn't they keep one?

A. No.

Q. And they didn't furnish you a copy of the

seniority list?

A. No, they did later but not

Q. But not at the time Marovich was dis-

charged ? A. No.

Q. Did you know what his position on the sen-

iority list was?

A. Not exactly. I knew he had been there several

years. There wasn't any question that he was an
old employee.

Q. Was there a seniority list at the meeting at

which you discussd Marovich 's and Ashton's dis-

charge ? A. No.

Q. There was no seniority list at the meeting,

is that correct?

A. Not as I recall it. There wasn't any need

for it.

Q. Why? A. Seniority wasn't involved.

Q. The company wasn't following seniority?

A. Well, not in this case. There wasn't any
question about that. They admitted there wasn't.

Q. Then, it was just a discharge for cause, is

that correct?

A. Well, they put it a little milder, as a release.

Actually, if a man is discharged, and it shows, and
he goes down for unemployment insurance, he has

to wait five weeks before he can collect it. If he is

just released, then, they don't have—he [971] goes
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down—I mean, laid off, then he can collect it after

the first week. They never discharge any man, or

show it as a discharge, except for some extreme

reason.

Q. In this case, then, he was just an unsatis-

factory employee but had done nothing in the cate-

gory of a discharge for cause, is that correct'?

Mr. Holmes : I think that calls for the conclusion

of the witness. This is a matter of the company in

its execution of its own policy.

Mr. Bamford: Would you read the question

back, please?

(Question read.)

The Witness : Well, I just explained to you, Mr.

Bamford, the—I don't know of any case where a

man was laid off for unsatisfactory work that was

ever discharged. He was released. They don't—it

has been their announced policy they didn't try to

rub it into him because they weren't satisfied with

his work. [972]
* * #

Q. I am referring to September, 1949.

A. I know when you are referring to. As I say,

I don't know.

Q. Would it be more than fifty?

A. I presume it would, yes.

Q. Don't you know for a fact that it would

have been more than fifty?

A. No, I don't know for sure what it was.
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Q. How many members, at that time, did you

have there? A. At Westinghouse

?

Q. Yes.

A. Well, I am not sure. It went from over 1200

to around 400.

Q. And how many of those would be journeyman

machinists ?

A. I don't know because at that time Building

61 still had [978] quite a few people in it and there

weren't any journeyman machinists over there.

Q. Well, how many did it have at that time ?

A. What?

Q. How many did Building 61 have?

A. Well, it had 300 people in it at one time.

Q. But at the time the plant went down to 400,

how many did it have ?

A. Well, I think it had over 200 at that time

because it was the last one to go down. [979]

* * *

Q. (By Mr. Bamford) : Now, with respect to

Pachorik, did you ever discuss his retention beyond

seniority with the company? A. No.

Q. Did you know he had been retained beyond

seniority? A. Yes. [980]

* # *

Mr. Holmes: I don't think I have any questions

at this time.

Trial Examiner Parkes : Did you in the meeting

with management representatives in Mr. McAuliffe's

office, at the time Mr. McAuliffe was not present,
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state in reference to Floyd King that [981] he was

one of the worst union members and not fit to be

a member of any union, and further not only did

you fail to discharge him but you transferred him

and gave him a raise?

The Witness : I did not.

Trial Examiner Parkes: Did you characterize

Pachorik as being

The Witness: I don't recall.

Trial Examiner Parkes: Did you characterize

Marovich at this particular meeting as being

The Witness: No.

Trial Examiner Parkes: That is all I have. Is

there anything else?

Mr. McGraw: I am through with this witness.

Trial Examiner Parkes: Mr. Bamford?

Mr. Bamford: No. [982]

Cross-Examination

(Resumed)

By Mr. Holmes:

Q. In your experience as the Assistant Business

Agent, or in any other connection with Local 405,

Mr. Gorham, in the negotiations of many labor con-

tracts? A. I have.

Q. Have any of them, prior to this 1949 West-

inghouse contract, [987] contained union shop or

closed shop provisions? A. All of them have.

Q. Have any of them not contained union shop

or closed shop provisions? A. No.

Q. That is, during what period of time?
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A. Ten years.

Q. And have all of those contracts been in this

area f A. Yes.

Q. Santa Clara Valley, I mean. A. Yes.

Q. And have those contracts been subject to the

ramifications or acceptances by the membership of

the Local in each case?

A. All of them have, sir.

Q. What means has the Local taken on those

occasions—I am speaking of the historical period

—what means has the Local taken to advertise or

publish the fact that the contracts contained the

union shop or closed shop provisions'?

A. None.

Q. Has it been customary to publish the con-

tracts or advertise them by posting them on bulletin

boards, in any case?

A. No. We, of course, ultimately published the

contracts in booklet form for the membership to

have copies of them.

Q. That is, as soon after the execution of the

contract as was practicable? [988]

A. That's right.

Q. But prior to that, has knowledge of the con-

tracts gone out to the members through just gen-

eral conversations, or has there been some concerted

effort, in any case, to advertise the fact of the union

shop or closed shop contract?

A. No, as far as the union or closed shop, that

was just taken for granted. [989]
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Q. They weren't Mr. Goodenough's notes. They

were notes prepared by Mr. Goodenough's office as-

sistant.

A. It all amounts to the same thing.

Q. Do you recall Mr. Goodenough saying that?

A. No, I don't recall that.

Q. This was the first union shop contract you

had written with Westinghouse, as a matter of fact,

wasn't it? A. Oh, by no means.

Q. What? [991]

A. By no means, no. We had a much stronger

union shop agreement for a two year period with

Westinghouse.

Q. Wasn't that a holdover from the contract

with the Santa Clara Valley Employers Associa-

tion?

A. By no means. Westinghouse at the time was

a member of the Employers Association and Mr.

McKee, their personnel representative, participated

in their negotiations and signed the agreement as

one of the members of the agreement.

Q. This is one of the individual contracts ?

A. The first individual contract we ever signed

with Westinghouse.

Q. I see. Well, did the members of the Nego-

tiating Committee occasionally, or did you occa-

sionally, relate to the members of 504 in the West-

inghouse Plant that you were having difficulty in

getting the kind of union security provision that

you wanted from Westinghouse ?
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A. Oh, I presume I did. I reported at the meet-

ings the proceedings and the negotiations, and I

probably did. I don't recall any specific instance

that I did. [992]
* * *

CARL SCHWARTZ
a witness called by and on behalf of the Respond-

ent Union, being first duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. McGraw: [993]

* * *

Q. Did Mr. Gorham make any proposals or

propositions to the company concerning layoffs that

day?

A. Well, as I remember, they were—they wanted

to go on a three day, four day week, and he made

a proposal that they work them one week and have

them off the next week. The purpose of that was

so they could get unemployment benefits for the

week they were off.

Q. And did the company accept that idea?

A. No.

Q. Did Mr. Gorham make any other proposals

that day?

A. No, I don't think nothing outstanding.

Q. Can you tell us, approximately, what time

of the day the meeting started?

A. No, I can't.

Q. Can you tell us how long it lasted?
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A. Oh, I think it lasted about two and a half

hours.

Q. And when you left did you leave some of

the people there, or did everybody get up and leave

at once? [997]

A. Oh, no; some left and some stayed. I didn't

pay too much close attention to it. Whenever a

meeting breaks up they usually don't go out.

Q. When you went into the meeting did you

hear Gorham make any remarks that the agreement

was buttoned up? A. No.

Q. Did you hear Gorham ask the company to

discharge Floyd King or John Marovich or Pat

Pachorik or Clyde Scheuermann ? A. No.

Q. Did you discuss any one or all of those in-

dividuals in that meeting?

A. Well, we didn't discuss Marovich 's name be-

cause he had nothing to do with his seniority. His

seniority was far removed from the discussion. It

was just those people that were in that period who

had the less seniority.

Q. Do you know whether or not you discussed

any individuals by name in that meeting?

A. Well, no. We took them all as a team.

Q. Now, did you hear Gorham say that Floyd

King was the worst union man in the world, that

he wasn't fit to belong to a union? A. No.

Q. Did he make any similar statements?

A. No, I never heard them.

Q. About anyone? [998] A. Oh, no.

Q. Can you tell us whether or not at this meet-
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ing the layoff of Marovich and Ashton was dis-

cussed ? A. No.

Q. Now, did you hear Mr. Goodenough say, to

any of the supervisors, that Gorham had been a

good boy in getting the agreement finished and that

they ought to try and do him a favor?

A. No. [999]
* * *

Q. And then what did you do about it?

A. I went over to ask Marovich if it was true.

Q. What did Marovich say?

A. He said, yes, it was true.

Q. And then what did you do after that in con-

nection with his termination?

A. I made out a grievance.

Q. And did you try to find Mr. Goodenough

that day? A. Yes.

Q. And did you have any particular point in

mind in trying to find him?

A. Yes, I wanted to hold up the termination as

long as we had [1000] a grievance. Oh, I didn't

—

I wanted him kept on the job until it was con-

summated.

Q. And did you find him?

A. No, I didn't.

Q. And did you manage to keep Mr. Marovich

on the job until the grievance was disposed of?

A. No.

Q. Now, did you go back and see Mr. Marovich

again before he left the plant?

A. Well, after I made out the grievance I

showed it to him.
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Q. And can you tell us what was said at that

meeting? What did you say and what did he say,

as best you can remember?

A. I don't know. Mr. Marovich didn't go with

me in the meeting.

Q. I mean, when you went to see Mr. Marovich

towards the end of the day. What did you say and

what did he say?

A. Well, we talked about the job and about the

accusation they put on him. We talked about that

and what he thought about it and what I thought

about it.

Q. And did you tell Mr. Marovich that you were

going to prosecute this grievance?

A. Oh, yes.

Q. And did he approve of it or disapprove?

What did he say?

A. Oh, he approved of it.

Q. And then what did you do with that griev-

ance after [1001] that?

A. I took it to the foreman.

Q. And what is the foreman's name?

A. The foreman's name is Tom Shields.

Q. And when did you take it to Mr. Shields ?

A. Well, that same day, immediately, as soon as

I could.

Q. And what happened at your discussion with

Mr. Shields?

A. Well, he couldn't—he couldn't see it the way

I saw it, and he thought the grievance should stand.
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Q. And did you argue about it ? A. Yes.

Q. How long a time did you spend with him ?

A. Oh, half an hour, I imagine.

Q. And did you give him any reasons why Maro-

vich shouldn't be laid off? A. Yes.

Q. Can you tell us what those reasons were?

A. Well, I gave the reasons—well, they said that

the reason he was fired that he couldn't do the job

as quickly as the other shifts, and I pointed out to

them that Marovich was doing most of the setups.

Sometimes it is hard to find studs and things to make

a setup with and tools and stuff, and probably that

caused his time of taking longer on the job, and

sometimes you have to wait for crane service, and

that has occurred several times with different people

in the shop. You have to wait and lose time, and I

pointed that out to them—management and [1002]

the foreman. I didn't think the termination was

justified because the swing shift would come on when

it was already set up and do a better job, not a better

job, but a quicker job, because they don't have the

problems.

Mr. McGraw : Now, may we have General Coun-

sel 's Exhibit No. 6, please?

(Exhibit handed to Mr. McGraw.)

Q. (By Mr. McGraw) : Now, I show you a card

and ask you if that's the grievance that you filled out,

or a copy of the grievance. A. Yes, that's it.

Q. And the date there is the date you signed the

grievance ? A. Yes.
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Q. Now, turning over to the other side of the card,

it indicates that your signature is marked there at

the bottom of that section for Item No. 1. Did you

finally sign the agreement at that spot?

A. Yes, I signed that as unsatisfactory, the an-

swer that he put down there.

Q. Now, did you discuss this grievance with any-

one else after this time ?

A. Yes, I think either that night or that morning.

I got that after I got home. I don't know whether it

was in the morning or at night-time. I got that Virus

X. I couldn't go to work, so I called Frank Gorham,

and I askeed him to process the things. [1003]

Q. And at the same time did you have a grievance

for a man by the name of Ashton ? A. Yes.

Q. And did you discuss that with Mr. Shields at

about the same time? A. Yes.

Q. And were the results about the same?

A. Yes.

Q. And did both of those grievances involve the

layoff or termination of people out of seniority?

A. Yes.

Q. Now, after you called Mr. Gorham up about it,

did you give the cards to Mr. Gorham?

A. I don't

Q. I believe you had the grievance cards when

you finished talking to Mr. Shields, didn't you?

A. I can't remember how he got them. I thought

I called him up on the 'phone and told him to process

it.
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Q. Now, did you have anything further to do with

those grievances after you had taken care of the first

step or two in the grievance procedure?

A. No, I didn't have anything to do with that.

Q. Were you present when the final argument took

place concerning those grievances'?

A. No. [1004]

Q. Now, can you tell us how you learned about

Mr. Ashton's termination?

A. Well, the foreman over there made—had been

complaining about him and finally he made a termi-

nation out for him.

Q. Had you heard any complaints from the fore-

man concerning the work of Mr. Marovich before

his termination? A. Yes. [1005]

* * *

Q. Did he ask you to do anything about it ?

A. No.

Q. Did you talk to Mr. Marovich about it and

tell him that he was too slow?

A. I don't remember.

Q. Now, in the processing of this grievance for

Marovich, did you tell the company, or any repre-

sentative of the company, that Marovich was opposed

tothelAofM? A. No.

Q. Did you tell them that he was in favor of

the IWW? A. No.

Q. Did you tell them that he criticized the IA
of M? A. No.
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Q. Did you tell the company that Marovich criti-

cized A. No. [1006]

Q. Did you ever tell the company anything along

those lines about anything of Marovich?

A. No.

Mr. Holmes: By "the company," you mean any

supervisor or foreman?

The Witness : That is what I assumed.

Mr. McGraw: That is what I meant to say: any

representative of the company, foreman, assistant

foreman or superintendent or personnel man.

Q. (By Mr. McGraw) : You consider Marovich

to be a personal friend of yours ? A. Yes.

Q. Did you ever try to get Marovich to be a stew-

ard for you? A. Yes.

Q. Can you tell us when ?

A. That was just after 504 took over the plant as

representatives. I went to him and asked him if he

would be a steward.

Q. And did he decline ? A. He declined.

Q. Now, Mr. Schwartz, do you know anything

about the termination of Clyde Scheuermann ?

A. Yes.

Q. How did you first learn anything about Clyde

Scheuermann's termination?

A. Well, we were in Goodenough's office and the

request was [1007] handed to Mr. Goodenough by

Mr. Gorham.

Q. Mr. Gorham handed him a request?

A. Yes.

Q. Do you know when this was?
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A. I think it was November 11th, if I remember

correctly.

Q. And who else was there in Mr. Goodenough 's

office at that time ?

A. I was there, Frank was there, and Good-

enough was there. I think just the three.

Q. Did anybody come in while you were there ?

A. Well, I can't remember that. People dropped

in and out sometimes while we were there in con-

ference.

Q. What was the reason you were there, do you

remember 1

A. The proocessing of grievances, I think.

Q. Do you know whether or not Mr. McAuliffe

came in and atttended that meeting 1

A. No, I don't remember.

Q. Do you remember what the subject of the

grievance was, or who it was?

A. Eight now I can't remember what it was.

Q. Did any discussion take place between Gor-

ham and Mr. Goodenough, at that time, concerning

the contents of this letter?

A. Yes, he said something about it. I don't recall

what the exact words were. [1008]

Q. Who said it, do you know?
A. Well, Gorham and Goodenough talked about

it just briefly.

Q. Now, did you see the letter at that time ?

A. Yes, I saw the letter.

Q. When did you see it?

A. When Mr. Gorham gave it to Mr. Goodenough.
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Q. Well, did you read the letter at that time?

A. No.

Q. Have you ever read the letter ? A. Yes.

Q. Do you remember when you read it?

A. Yes, it was when Gennai—Gennai 's name

was on that letter. He was requested to be terminated

too, and, in the meantime, we had found out that he

had tried to get—well, tried to get in touch with the

steward and pay up. He was delinquent. We asked

to have it quashed—taken off—because as long as

he had tried to pay the steward we thought that he

shouldn't have been terminated. He asked Mr. Good-

enough to take his name off.

Q. And did you cross out Mr. Gennai 's name and

initial it or sign it?

A. Yes, I think I remember—yes, I think I re-

member doing that. [1009]

* * *

Q. Have you ever participated in any grievances

concerning Floyd King? A. No.

Q. Have you ever discussed his layoff status

with anyone?

A. No. We discussed it with the group that we

mentioned in Mr. McAuliffe's office. Going over lay-

offs, we discussed it then.

Q. Now, did you ever tell the company that Mr.

King was opposed to the IA of M ? [1011]

A. No.

Q. Or that he criticized the IA of M ?

A. No.
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Q. Or that he was in favor of the IWW!
A. No.

Q. And by "the company," I meant my question

to be any supervisor or representative of the com-

pany. Is that the way you understood it?

A. That's right.

Q. Do you know whether or not Mr. King was

retained out of seniority? A. Yes, he was.

Q. Do you know whether or not Mr. King was

transferred by the company so that they could keep

him? A. Well, I don't think

Mr. Holmes : I think that assumes something

The Witness: I don't know whether he was

transferred. I remember the occasion.

Trial Examiner Parkes: Wait a minute. He is

withdrawing the question.

Q. (By Mr. McGraw) : Do you know whether

or not Mr. King was transferred?

A. Yes, he was.

Q. Can you tell us where?

A. He was transferred to the Maintenance De-

partment. [1012]

Q. And, now, did you discuss that transfer with

anybody? A. Yes.

Q. Can you tell us who it was and when it was

that you discussed it? A. McAuliffe. [1013]

* * #

Q. Now, what was the union's general position

with respect to the application of seniority?

A. Well, we thought seniority was the thing to
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work on, that the most important thing in the con-

tract was seniority.

Q. And every time the company did something

out of seniority, did you try to do something about

it? A. Yes.

Q. And it didn't make any difference who it

was, did it? A. Oh, no.

Q. Did you ever tell the company that Pachorik

was opposed to the IA of M ? A. No.

Q. Or that he had criticized the IA of M?
A. No.

Q. Or that he was in favor of the IWW?
A. No.

Q. Do you know of any union representative

that ever told the company anything like that?

A. No, I don't.

Q. Now, Mr. Schwartz, when you concluded your

negotiations with the company, in 1949, was there

a special meeting of the members to consider that

agreement ?

A. Before it was signed, you mean?

Q. Yes. [1015]

A. Yes, it was read out at the meeting and it was

explained to the membership what each part of the

agreement meant.

Q. Now, do you know whether or not any notices

were sent out announcing that meeting?

A. Well, I don't remember whether the notices

were sent out. They usually were, but the stewards

were instructed to contact everybody they could and

tell them to be sure to be there. That was the
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Q. And were there any notices put up in the

shop for people to see, advising them of that meet-

ing'?

A. I don't remember whether that particular

meeting—there usually was. I don't remember if

there was, distinctly, for this meeting or not.

Q. Did you see any notices at the tool crib?

A. Yes, it is always customary when there is a

meeting to put a notice in front of the toilet and

in front of the tool crib, the two tool cribs, one at

each end of the building.

Q. And did you receive any instructions from

Mr. Gorham to be sure and tell everybody about the

meeting I A. Oh, yes.

Q. And you gave similar instructions to all the

other stewards'? A. Uh-huh.

Q. And did you have occasion to discuss the

meeting that was held, by the members of 504, with

anybody who wasn't there ? A. Oh, yes. [1016]

Q. In fact, the stewards frequently discuss the

results of meetings with people at the plant, don't

they?

A. Yes, people at the plant. This is a steward's

duty, to report what goes on at the meetings. [1017]

# * *

Q. And prior to that time, when a person wanted

to make an application, they had to go down to the

union office? A. Yes.

Q. And it was true of reinstatements, wasn 't it ?

A. That's right.
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Q. (By Mr. McGraw) : Mr. Schwartz, prior to

the 1949 agreement with Westinghouse, did the IA
of M ever have any provisions for dues deductions

by the company? A. No.

Q. Did you provide for such matters in the 1949

contract ? A. Yes.

Q. Now, after the agreement was signed, on Oc-

tober the 10th, did the stewards go around through

the shops soliciting signatures on dues deduction

authorization cards? A. Yes.

Q. And were any instructions issued to the stew-

ards about that?

A. Yes, they were told to—it wasn't mandatory

—but to ask them all, if they wanted to have those

deductions, they could, and, if they didn't, they

didn't need to. [1018]

Q. Do you know whether or not the stewards

did that? A. Yes, they did.

Q. Did you personally contact a number of

people in soliciting dues deduction cards to be

signed? A. Yes. [1019]

* * *

Q. Now, did you ever prefer charges against

anybody in the union? A. Yes.

Q. Can you tell us who it was?

A. Well, I preferred charges either against Mr.

Ollis or Mr. Scheuermann. I can't remember which

one. I know I had preferred charges against one.

Q. About when did you do that?

A. You've got me.
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Q. Well, was it in 1949?

A. It was in 1949.

Q. Was it the first part, middle part or the last

part?

A. It was after—no, it was the last part, towards

the last part. It was—no, wait a minute. It was

during this period where they tried to start another

union.

Q. And did other people prefer charges against

him, too? A. Yes.

Q. Now, in your experience as a steward at

Westinghouse, have you ever known any member
of the IA of M who was disciplined by the union

because he disagreed with the opinions of the busi-

ness agent or the officers of the union?

A. No. [1020]

Q. Do you know of any members who were disci-

plined because they disagreed with the policies of

the union? A. No.

Q. Do you know of any person at Westinghouse,

at any time, who has lost their job because they

opposed the IA of M? A. No.

* * *

Cross-Examination

By Mr. Holmes: [1021]

* * *

Q. Did they do that during the course of the

working hours? A. Yes, they did.

Q. Did they turn cards signed over to you?

A. Yes, they did.
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Q. And you made some arrangements with Mr.

Gooodenough's office, or with the foreman, to carry

on that activity? A. Yes.

Mr. Bamford : Excuse me. I didn't hear the ques-

tion. May I have it, please?

(Question read.)

Q. (By Mr. Holmes) : Was it in Mr. Good-

enough's office or the foreman's office?

A. In Goodenough's office.

Q. Do you know how long that went on?

A. It was going on all the time.

Q. Well, did it start right after the contract

was signed? A. Yes.

Q. And it is continuing at the present time?

A. Yes.

Mr. Holmes: I think that is all.

Q. (By Mr. Bamford) : On the check-off sheets,

Mr. Schwartz, the check-off slips rather, would the

other stewards turn them over to you?

A. Yes.

Q. I see. And then you turned them over to Mr.

Goodenough, is [1024] that correct?

A. No, I would turn them into the union office,

gave them to Mr. Gorham.

Q. Now, when did you start this program of

soliciting check-offs?

A. That was just immediately after the contract

was signed.
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Q. Did you have a supply of check-offs?

A. Yes. [1025]
* * *

Q. There were none?

A. I don't remember.

Q. I see. Normally, are you informed as to when

a member becomes delinquent by Mr. Gorham?

A. Sometimes the girl tells me.

Q. At the office? A. Yes.

Q. And at that time you then make an attempt

to contact the employee, is that correct?

A. Yes, and see what is the trouble. If he is in

a certain steward's department, I tell the steward

to go out to this man, and he takes care of that.

That probably happened in Cleveland Norris' case.

Sometimes I don't know the particulars of the is-

sues. I turn it over to the steward who is in charge

of that department. [1030]

LOUIS NUNEZ
a witness called by and on behalf of the Respondent

Union, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. McGraw

:

Q. Will you state your complete name, please,

for the record? A. Louis C. Nunez.



434 National Labor Relations Board vs.

(Testimony of Louis Nunez.)

Q. Where do you work ? A. Westinghouse.

Q. And how long have you been working there?

A. About two and a half years.

Q. And do you have any position with the IA
of M ? A. I am the steward on the swing-shift.

Q. And do you know Clyde Scheuermann?

A. I do.

Q. Does he work on the same shift that you do,

or did he ? A. He did.

Q. Have you ever talked to Mr. [1057] Scheuer-

mann? A. I did.

Q. Was that frequently or infrequently?

A. Oh, frequently.

Q. Now, after the union shop election was held

in 1949, did you have occasions to have any conver-

sations with Mr. Scheuermann?

A. I did after he come back—back from—come

back to work.

Q. And can you tell us approximately how many
conversations you had with him?

A. A couple of times, I imagine.

Q. And can you tell us, approximately, when

those conversations occurred?

A. I couldn't be hardly definite on the time but

it was after our contract was signed that he come

back to work.

Q. And what did you discuss with him?

A. The terms of our contract.

Q. And was this after the union meeting in which
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the contract had been ratified? A. Right.

Q. And did you discuss the union security pro-

vision of the contract ? A. Yes.

Q. And did you discuss the seniority provisions

of the contract? [1058]

A. More or less the seniority provision. We dis-

cussed that quite often.

Q. And did you discuss the wage administration

clause with him?

A. Yes, the discussion come around on the classi-

fication of machinists.

* * *

Q. Did Scheuermann ever ask you anything con-

cerning his reinstatement in Lodge 504?

A. Well, it was something to that effect, but I

don't remember the exact words at the time.

Q. Can you tell us what the substance of the

conversation was?

A. Well, it was similar to being fined, or some-

thing to that effect at that time.

Q. And what did you tell him ?

A. I told him at the time that I didn't know. He
had to see our assistant business agent.

Q. Is that Mr. Gorham? A. That's right.

Q. Did you distribute any dues deduction au-

thorization cards [1059] among the people on the

night-shift? A. I did. I still do.

Q. And did you contact Mr. Scheuermann with

regards to dues deductions before he was laid off

or terminated?
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A. We discussed it, but I don't think I contacted

him in that respect as to the deduction of dues.

Q. Now, in your experience there at Westing-

house, have you ever known any member of the

union who was fined by the union for criticizing the

union 1

?

A. No, we have a free vocal as long as we go

—

in other words, we have—in other words, we cuss

there just like anybody else.

Q. And as a steward did you ever discuss with

any representatives of management, or tell any rep-

resentative of management, that Scheuermann was

hostile to the IA of M? A. I did not.

Q. Did you ever discuss any of his union activi-

ties with management at any time?

A. I did not.

Q. Do you know Pat Pachorik?

A. I know him by sight.

Q. You never worked with him?

A. No. I work in a different department.

Q. And a different shift, too, I believe?

A. Yes. [1060]

Q. When did you first know that Mr. Scheuer-

mann was being terminated?

A. I think it was the evening of the time he was

terminated, of the day he was terminated. I don't

know much about it.

Q. Did he come up to you and say anything

about it?

A. No, I didn't see Mr. Scheuermann that eve-

ning.
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Q. Have you ever discussed it with him since

then?

A. No, I don't think I have seen Mr. Scheuer-

mann. I run into him once, but he just said, "Hello,"

and that is all.

Q. Now, did you see any notices posted around

the shop advising the members of 504 that there

was going to be a meeting to discuss the contract?

A. Yes, I posted them myself.

Q. And did you talk to various people on the

night-shift, telling them about the meeting?

A. About 90 per cent of them.

Mr. McGraw: That is all.

Cross-Examination

By Mr. Holmes: [1061]

* * *

Q. Well, just tell us in substance what was said.

A. The substance was that he come back to work
and how he was doing and so forth; discussed the

contract we had. He says, "What kind of a contract

do we have?" I gave him the highlights of the

contract, because it takes hours to discuss the whole

thing.

Q. This was right after he came back to work?
A. Right after he come back to work.

Q. And you also discussed the contract with him,

again, on another occasion, is that correct?

A. I think a week or so later. I don't remember
just exactly the length of time between those two
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encounters we had. We never was too—we stopped

and discussed—the general discussions—who was on

the shop at the time—like the check-off system. He
said he didn't like it, and I didn't like it either at

the time.

Q. And that the election A. Yes.

Q. And that the election—Withdraw that.

A. Yes?

Q. It was right after that that you had these

discussions, is that right?

A. That's right, after the election. [1063]

Q. And right after he came back to work?

A. That's right. [1064]

* * *

The Witness: As I said before, I don't know

whether he was expelled, but it was six months be-

fore he—was that I knew he was fined.

Q. (By Mr. Bamford) : He tried to pay his

dues six months

A. Before anything of that kind, before even

anything that I knew about it. He just offered me
to pay $2.50 for dues and I took them. He come

to my machine and offered them. [1075]

Trial Examiner Parkes : What was the year this

happened ?

The Witness: '49.

Trial Examiner Parkes : What part of '49 ?

The Witness: It was in the winter of '49. I

couldn't remember just exactly. Probably in Janu-

ary, February, sometime at that time. [1076]



Internatl. Assn. of Machinists, etc. 439

FRANKLIN W. GORHAM
a witness called by and on behalf of the Respondent

Union, having been duly sworn, was recalled and

testified further as follows: [1080]

Redirect Examination

By Mr. McGraw

:

* * *

Mr. McGraw : May we have this marked for the

purpose of identification, if you please?

(Thereupon, the document above referred to

was marked Respondent Union's Exhibit No. 7

for identification.)

Q. (By Mr. McGraw) : Now, Mr. Gorham, I

direct your attention to this side marked No. 2. Will

you tell us what each of those columns stand for,

what the information indicates or is?

A. Starting from the lefthand side, the dates on

which the dues were received, a receipt number,

number of months paid, the last month paid, the

amount paid and the month that it was reported

to the International. There's some pencil marks in

the column under "Assessments" and those are the

names, pencilled in, of the person who collected the

dues. [1081]

Q. All right. Now, can you tell from that card

when Mr. Nunez collected some dues from Scheuer-

mann'?

A. Yes, on the 31st day of March he collected

for the month of January, one month, the sum of

$2.00.

Q. What year was that? A. 1949.
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Q. Now, does this card indicate the present

status of Mr. Scheuermann with respect to the

IAofM? A. Yes.

Q. And where is that and what does it say?

A. On the right hand side of the card, in a rather

large box it contains the words, " Expelled 4-49.'

'

Q. Is there anything on the card that indicates

the amount of his fine ? A. No.

Q. Should there be? A. Yes.

Q. Who normally makes a notation on the card?

A. The office girls.

Q. Now, next to the column which you have testi-

fied was the last month paid, I note—I notice some

little markings of some kind. Can you describe

those markings and tell us what it means ?

A. Above the month, or next to it, those indicate

that in each one of those months he was—he was in

the third—he [1082] would have been delinquent by

the first day of the following month and a notice

was sent to him by mail.

Mr. Bamford: I should like to move that that

answer be stricken as irrelevant.

Trial Examiner Parkes: I am trying to recall

his testimony. I believe it is sufficiently relevant

to Mr. Nunez's testimony to justify its admission

into evidence. The motion to strike is denied.

Mr. Holmes: It is previously in the record that

Mr. Scheuermann waited until the last day before

he paid one month's dues.

Trial Examiner Parkes: I believe that was his

testimony. However, we are now confronted with
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surrebuttal, whatever you might call it. We have

taken Mr. Gorham out of order. The record might

also show that we had no other witnesses available

at the present time.

Q. (By Mr. McGraw) : Now, does this card in-

dicate his address at the time that his membership

was terminated? A. Yes.

Q. And does it also indicate the prior lodges

that he belonged to? A. Yes.

Q. Now, will you tell us briefly what is on the

other side of the card?

A. It is identical with the side marked "No. 2."

It is merely [1083] for an earlier period.

Q. And does that reflect the complete record

dues—dues record of Mr. Scheuermann with Lodge

504? A. Yes. [1084]

# * *

LESLIE OLLIS
a witness called by and on behalf of the Respondent

Union, being previously sworn, was examined and

testified as follows:

Redirect Examination

By Mr. McGraw: [1088]

* * *

Q. What was your answer?

A. I said I hadn't worked on the garage. I

loaned her a cement mixer.

Q. And do you know who did the work on the

garage ?
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A. I know Clyde worked at least part of the

time on it.

Q. Is that Clyde Scheuermann?

A. That is Clyde Scheuermann, yes.

Q. Now, I believe you testified a few days ago

that previous to belonging to Local 504 you had

joined one of the machinists' lodges in the San

Francisco Bay Area, is that correct ?

A. Aeronautical and Production Workers with

Anthony Ballerna, I believe the name was.

Q. B-a-1-l-e-r-n-a. Now, I show you this card

and ask you if you can tell us what it is.

Mr. Bamford: May I see it, Counsel, please, be-

fore the witness does?

Mr. McGrraw : You may.

The Witness: I don't recall signing it but this

is—I don't doubt that it is quite obviously an ap-

plication, or a form that I filled out. [1089]

Q. (By Mr. McGraw) : Is that your signature

at the bottom?

A. It certainly looks like it.

Q. And did you ever use green ink in your pen?

A. Well, I may have. I certainly haven't used

it for years.

Q. And is that date of September 19th, 1941,

approximately correct?

A. Well, it could be correct. It was previous to

the war. [1090]
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MALCOM R. NELSON
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Bamford:
* * *

Q. In 1949, were you employed at Westinghouse,

Sunnyvale Plant? A. Yes.

Q. For the entire year? A. Yes.

Q. What shift did you work that year?

A. Day shift.

Q. What was your job?

A. For the full year of '49?

Q. Yes.

A. I was working as a journeyman on assembly

until August the 1st, when I was transferred to

maintenance.

Q. And you remained on maintenance for the

balance of the year? A. Yes, sir.

Q. Where was your locker situated? [1109]

* * *

The Witness : My locker is off in the assembly

—

Building 41.

Q. (By Mr. Bamford): Did Clyde Scheuer-

mann and Les Ollis have their lockers near yours?

A. They were right close by mine.

Q. Was Elmer Smiley 's locker near there?

A. Yes, very close. [1110]
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Q. On any occasion, following June 1st, 1949,

did you ever see Les Ollis try to pay dues to Elmer

Smiley ?

A. How do you mean by "see"? I don't re-

memebr seeing any money transacted. He offered

to pay dues.

Q. Did this occur on one occasion or on more

than one occasion?

A. I would say more than one.

Q. How many to your memory ?

A. I don't know.

Q. Do you remember if Clyde Scheuermann was

present on any of these occasions ?

A. Yes, I'd say Clyde was present.

Q. Does any particular occasion fix itself in

your memory?

A. Well, there was one time in the locker room

when Smiley and Ollis went at it a little heavier

than usual, and we couldn't help but all of us re-

member that.

Q. Well, can you remember how the incident

arose ?

A. No, there was so much kidding about it any-

way. I don't know how it got started. [1115]

Q. How do you mean "kidding about it"?

A. There was joking around about a new union

and being fined and not paying dues, and the rest

of us paid and they could get by for nothing.

Q. Did you participate in any of that kidding

yourself ?
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A. Well, I usually don't keep my mouth shut

when I ought to.

Q. Well, do you remember what Ollis said and

what Smiley said on this occasion?

A. No, only that this is one of the times that

Ollis offered to pay dues.

Q. Well

A. But I don't remember seeing him dish out

the money.

Q. Do you remember what Smiley said when

Les made that offer'?

A. Not the exact words, but Smiley 's stand was

the same every time: that under the I. A. of M.'s

business laws there was a fine imposed and he

couldn't pay them. He couldn't accept the dues.

Q. Do you remember if Scheuermann was there

on that occasion?

A. At the time that Ollis and Smiley

Q. Yes. A. got angry?

Q. Yes. A. Yes, Clyde was present.

Q. Do you remember if anyone else was present ?

A. Well, it was wash-up time. The locker room

was fairly full. I couldn't say just how many or

who was in there. [1116]

Mr. Bamford: No further questions.

Cross-Examination

By Mr. Holmes

:

Q. Mr. Nelson, with whom have you talked about

this testimony? A. How do you mean?

Q. Well, have you discussed this matter with
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anybody, these things you have just testified to?

A. Well, certainly, we have been talking about

these things in the plant ever since they started

the first time the witnesses have gone out.

Q. Have you talked about Mr. Scheuermann

recently?

A. I haven't seen Scheuermann until

Q. Have you seen Ollis lately?

A. I haven't talked to him about it.

Q. Do you remember talking to me about it?

A. Yes, sir.

Q. Do you remember telling me that you didn't

know whether Mr. Ollis had ever offered his dues

or not?

A. Didn't I tell you that I had never seen the

money dished out, but that he had eventually offered

to pay him?

Q. Didn't you tell me that you didn't see any

offer to pay dues in the locker room?

A. No, as I remember I told you that it was

more than once that he offered to pay. You said

that he had only testified to the fact that he offered

to pay once, and I said I recalled it being more

than once. [1117]

Q. Didn't I tell you that Mr. Ollis had testified

to an incident in a locker room? Didn't you tell

me that you didn't recall such an incident?

A. I don't remember saying that. It seems to

me I told you that I could remember once when

he offered to pay out at Smiley 's chest, and that

there was an incident in the locker room.
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Q. You told me about an incident near Smiley 's

tool box or something. Didn't you tell me that was

the only one you could remember ? A. No, sir.

Q. You testify now that Mr. Ollis offered to

pay dues, is that right? A. Yes, sir.

Q. Did somebody tell you about that?

A. No, sir. That was common talk. I told you

that in the office.

Q. Was that common talk around the plant?

A. Certainly.

Q. Was that how you heard of it?

A. No, I heard it. I was in the locker room.

Q. I am not talking about the locker room ; I am
talking about the incident on the floor. You said

there was more than one incident when Mr. Ollis

offered to pay dues; is that right?

A. Yes, sir. [1118]

Q. Now, where did they take place?

A. Well, what did I tell you in the office?

Q. Well, I am asking the questions here. I am
in a privileged position.

A. I said once was in the locker room.

Q. Well, I am asking you about incidents other

than in the locker room.

A. And I said once was out at the tool box.

Q. All right. Are there any other occasions?

A. I don't remember any more. [1119]

* * #

Q. Now, just exactly what was said, so far as

you can remember, on this occasion in the locker

room?
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A. I can't remember exactly what was said in a

locker room a year ago.

Q. Tell me, as best you can remember. I realize

that it is a year ago and you haven't thought about

it.

A. I hadn't thought about it until I was slapped

in the face with it.

Q. How were you slapped in the face?

A. I don't know.

Q. I ask you what you knew about it, is that

right? A. Yes, sir.

Q. You told me that your memory was pretty

vague about it, didn't you? A. Yes, sir.

Q. You told me that you couldn't remember

very much about it, isn't that right?

A. I said I couldn't remember much about what

was said in actual words or

Q. All right, now. You have had a few days to

think about it. Do you remember anything that

was said in that locker room on [1124] this occa-

sion?

A. A man's mind can freshen up a little, but I

don't remember what the conversation was, no.

Q. Do you remember anything at all as to what

was said? A. Not the exact words.

Q. In substance?

A. In substance, he offered to pay his dues.

Q. How did he say that ?

A. No, I don't

Q. Did he say, "Why don't you take my dues?"

A. I don't remember what words he used.
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Q. Did he say, "I will give you my dues right

now?"
A. I don't remember what words he used.

Q. Do you remember anything Mr. Smiley said?

A. Not exact words.

Q. Well, in substance?

A. In substance it was the same. I imagine he

told you the same thing. He couldn't accept it

under the Bylaws of the IA of M.

Q. He referred to the Bylaws of the IA of M?
A. I don't know if he went into detail at that

time or not. Different things were brought into

detail at the time. [1125]

* * *

Q. Well, I think you did. I want you to clarify

it. If you didn't, you are free to change your an-

swer. Do you know whether this locker room in-

cident occurred before or after August the 25th?

A. No, I don't know whether it happened before

or after.

Q. Do you know when the new contract was

ratified by the union? A. Not exactly.

Q. Did you attend the meeting at which the

contract was ratified or accepted?

A. The union meeting?

Q. Yes, on a Sunday morning?

A. Yes, sir.

Q. A Sunday morning at the Labor Temple ?

A. Yes, sir. [1127]

Q. Do you know whether this locker room inci-

dent occurred before or after that?
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A. I don't remember that.

Q. You don't know? A. No.

Q. You don't know one way or the other?

A. No.

Q. Would it refresh your recollection if I told

you that this union meeting, at which the contract

was accepted, took place on October 8th or 9th?

A. No, I don't remember when it took place.

Q. Now, with respect to the date October 8th

or October 9th, do you know when this locker room

incident took place? Was it before or after?

A. I don't know whether it took place before or

after.

Q. Was anything said at that time about union

initiation fees? A. How do you mean that?

Q. Well, was the term " initiation fees" men-

tioned at all, or was the conversation limited to

dues?

A. The incident in the locker room between

Ollis and Smiley?

Q. The incident that you have testified about.

A. They were talking about dues.

Q. Is that the only term that was used?

A. That is the only one I remember. There may
have been [1128] more.

Q. Was there any money offered?

A. I don't remember any money being offered.

Q. Where was Scheuermann with respect to

Smiley and Ollis? How far away was he?

A. Well, the aisle is about three foot wide be-

tween the lockers there, and his locker was right



Internatl. Assn. of Machinists, etc. 451

(Testimony of Malcom R. Nelson.)

behind mine. I don't suppose he was over two or

three feet.

Q. That is, across the aisle from yours?

A. Yes, sir.

Q. Where is Smiley 's locker from yours?

A. Well, it is—if my directions are right—west.

It is down the aisle about, oh, maybe eight or ten

lockers, approximately that is.

Q. Lockers about a foot wide or more ?

A. About a foot.

Q. And Smiley 's locker is about eight or ten

feet from yours? A. Approximately, yes.

Q. And Scheuermann's is right across the aisle?

A. Yes, right across the aisle.

Q. Across the aisle from you. Where was Ollis'

locker. Where was it?

A. As I say, it was right next to Clyde's.

Q. Right next to Scheuermann's, is that it?

A. That's right, the way I remember it. [1129]

Q. Is it on the side toward Smiley or away from

Smiley?

A. I don't know what side it was on and

Q. And were Smiley and Ollis shouting at each

other?

A. I don't remember if they were shouting. I

did say their voices was louder than usual.

Q. They were talking in a loud voice, then?

A. They were a little hot under the collar and

they spoke a little louder than usual.

Q. Yes. Were other people in the locker room
talking ?
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A. Sure, everybody is talking in the locker

room.

Q. Now, do you remember anything that Ollis

said, specifically?

A. Well, only that he offered to pay his dues.

Q. That is your conclusion. I want to know
what was said.

A. I don't remember the exact words.

Q. Did he just make one statement: "I offer

you my dues," and then Smiley says, "I wont take

them," is that all that happened?

A. I think there was a little more discussion

than that. [1130]
# * *

Mr. Holmes: I wish at this time to renew my
motion to dismiss the complaint in its entirety, and,

in the alternative, to dismiss the complaint insofar

as it alleges an unfair labor practice with respect

to John Marovich, and again in the alternative inso-

far as it relates to any unfair labor practice in-

volving Mr. Clyde W. Scheuermann. I would like

to say just a few words in addition to what I have

already said, and I direct it particularly to the

Marovich case.

I think that it is very clear upon the record, now

that it is completed, even clearer I should say than

it was at the time I first addressed this motion to

the Trial Examiner, that the allegations of the com-

plaint are not sustained by any substantial evidence

;

that the evidence clearly shows that there is no

evidence of unfair labor practices insofar as John
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Marovich is concerned; that his discharge was for

a good or sufficient [1137] cause, or rather, that his

release was for a good and sufficient cause, com-

pletely in accordance with the custom and practice

of the company; that it was not in collusion with

the union or demanded or requested by the union

in any respect ; that since it had no connection with

anything—any relationship that Marovich may have

had with the union, that it was clearly a release in

the normal course of business and without any in-

tention or motive to interfere in any way with the

rights of employees.

The employer is entitled to lay off or terminate

or release an employee when he is unsatisfied due

to his quantity of production, and this was clearly

a release for that reason. Whether or not the em-

ployer used good or bad judgment in determining

that is beside the point. The point here is that the

employer acted in complete faith in that regard and

was not motivated in any respect in any regard to

Marovich by any consideration of his union activi-

ties or lack of them.

With respect to Mr. Scheuermann, I think that,

in addition to what I have previously said, the evi-

dence is now clear that Mr. Scheuermann had knowl-

edge of the contract in 1949; that he knew of his

obligations under that contract, and that he did

not undertake in any way to discharge those obliga-

tions; that he was working there in the hope that

he would be ignored by the union and in the expec-

tation that the union would be afraid to do any-

thing, even though he failed to discharge his obliga-

tions [1138] under the contract; he was further
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working there under the mistaken apprehension

that he was fully protected by the law. Now, he was

mistaken in that, of course. He is bound by his

error in that regard even though he may have been

mistaken as to his understanding or interpretation

of the law. The law is clear, and he is assumed to

know its provisions. So, whether he felt that the

law would protect him is beside the point. He had

obligations under the contract. It is a perfectly legal

contract.

No question as to its validity has been raised here

and his discharge after the 32nd day after its ex-

ecution is a completely legal discharge within the

terms of the Act.

I don't think I need to belabor the point here.

I think it is sufficiently clear that there is no obliga-

tion on an employer to go to 1,000 or 1,500 em-

ployees and specifically tell each one that he has

only thirty days or twenty-nine days or one day to

join the union. There was sufficient knowledge

around that plant and sufficient subjected knowl-

edge on the part of Mr. Scheuermann that he, as a

reasonable man, was under the obligation to at least

see what he could work out with the union. Then,

if the actions of the union were unsatisfactory, to

pursue it with management. He, knowing of his

obligations and expecting to ride along because he

was somehow untouchable, did nothing.

I think that is enough for the motion to dismiss.

If it is [1139] denied, I shall pursue it in the brief.

Trial Examiner Parkes: I shall reserve ruling

upon your motion to dismiss.
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Mr. McGraw: I want to make a motion to dis-

miss, Mr. Trial Examiner, the complaint in its en-

tirety insofar as the union is concerned or in the

matter of several alternatives insofar as the com-

plaint pertains to each of the individuals named;

namely, John Marovich, Clyde Scheuermann, Floyd

King and Pat Pachorik, taken either as individuals

or a combination of those individuals. [1140]

* * *

EARL B. SCOTT
a witness called by and on behalf of the Respondent

Union, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. McGraw:
* * #

Q. And what is your official capacity with the

IA of M? A. Business Representative.

Q. And for any particular unit?

A. For District Lodge 93 of the IA of M.

Q. And does that also include Lodge 504?

A. It does. [1158]
* * *

Q. Do you know Clyde Scheuermann?

A. I do.

Q. Can you tell us how long you have known
him?

A. I would say approximately two or three

years.

Q. Have you ever had any discussions with him ?

A. Only one.
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Q. Can you tell us when that was?

A. I believe sometime in the early part of this

year or in the latter part of last year.

Q. Do you know where it was ? A.I do.

Q. Who was present ?

A. The only person that possibly could have been

present, besides Scheuermann and myself, could

have been a girl working in our office who takes

care of the counter.

Q. Do you know whether or not she was present?

A. I couldn't answer that definitely. I don't

recall.

Q. Now, will you tell us how you happened to

have this conversation with Mr. Scheuermann?

A. I was called to the counter and told that

Scheuermann wanted to see me.

Q. And can you tell us who started the con-

versation and who said what ?

A. Mr. Scheuermann started the conversation.

He said that he [1159] would like to get back into

Lodge 504.

Q. And what did you tell him?

A. I told him he would have to see Mr. Gorham.

Mr. Gorham had been assigned to take care of

Lodge 504 and I never injected myself into those

matters on reinstatements or initiations, things like

that. I never handle that.

Mr. Bamford: Just a minute. May I have the

question and answer read back, please ?

(Question and answer read.)
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The Witness: Proceeding further, I told Mr.

Scheuermann that I would be very happy to make an

appointment for him to meet with Mr. Gorham. Mr.

Gorham was not in at that time and I did make an

appointment and Scheuermann did come in and

see Mr. Gorham. That is the full extent of my con-

versation with Mr. Scheuermann.

Q. (By Mr. McGraw) : And when did Mr.

Scheuermann come to see Mr. Gorham?
A. If my memory serves me correctly, it was the

next day.

Q. And did he mention anything about being

terminated at Westinghouse, Sunnyvale Plant?

A. No.

Mr. Bamford: Just a second. You mean at the

conversation he had with the witness?

Q. (By Mr. McGraw) : I am referring now to

your discussion with Mr. Scheuermann. [1160]

A. That is true.

Q. Did he mention anything about having been

terminated? A. No, he did not.

Q. Did he mention anything about having been

expelled by the IA of M? A. No, he did not.

Q. Did you tell Mr. Scheuermann that he could

rejoin the IA of M and get straightened out if he

paid his dues and reinstatement fees and a $500

fine? A. Absolutely not.

Q. Did you look at Mr. Scheuermann's member-

ship record before you spoke with him ?

A. I did not.
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Q. Did you refer to it at any time during the

conversation? A. I did not.

Q. When the girl came to you to tell you that

Mr. Scheuermann wanted to see you, did she bring

his membership record? A. She did not.

Q. Did she tell you that she had destroyed or

torn up an application made by Scheuermann?

A. She did not.

Q. Did she tell you that Mr. Scheuermann had

filled out any card or paper ? A. She did not.

Q. Did you ever instruct her to tear up any

paper signed by [1161] Scheuermann?

A. Absolutely not.

Q. Did—Strike that. In the normal course of

business, what kind of papers are filled out at the

counter?

A. Applications for initiations, applications for

reinstatements, applications for employment of both

members and non-members, applications for with-

drawal cards, excuses for attendance at meetings.

There must be some others, but they don't come

to my mind at the moment.

Q. Now, do you also fill out any forms in con-

nection with unemployment? A. We do.

Q. Did anyone report to you, or inform you in

any manner, that Mr. Scheuermann had filled any

form out prior to his conversation with you?

A. Absolutely not.

Q. Did Scheuermann ask how much he owed the

union? A. He did not.
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Cross-Examination

By Mr. Bamford: [1162]

* * *

Q. Did Mr. Gorham tell you that he was plan-

ning to request Scheuermann's termination?

A. He did not.

Q. How did you first hear of it then?

A. I saw the notices—or not the notices—but the

list of drops and the suspensions. They were laid

on my desk by all the business agents, the same as

the initiations—the same as the initiations and rein-

statements in all of the locals.

Q. What do you mean by a "drop"?
A. A drop is where a man fails to keep his dues

up. He is dropped from membership.

Q. Well, what does it look like? Is it a piece

of paper? A. What, a drop?

Q. Yes. You said you had seen all the drops.

What does a drop look like ?

A. Well, I don't know whether you are trying

to be cute on this thing or not, but a drop is a man
who has been dropped from membership because

he hasn't kept his dues paid up. [1163]

Q. Well, is that put on some form?

A. Yes, there is a regular list of those members
who have been dropped. Maybe you would under-

stand it a little better if I said suspended from
membership. We call them drops.

Q. And Scheuermann's name appeared on a
list?

A. I don't know whether it was on a list. I don't
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know what list it was on or what month it was or

anything like that, but anybody who has been a

member and is no longer a member, his name is put

on a list and it is laid on my desk each month when

the books are closed. That applies to all locals be-

cause I like to know who has let themselves go

delinquent. The same thing would apply, in any of

the cases, where communications are sent to com-

panies requesting that people be laid off. The copies

of those communications are laid on my desk. [1164]
* * *

Q. But at no time did Gorham ever ask you

about the validity of Scheuermann's discharge, is

that correct?

A. Not to my knowledge. I would be very much

disappointed if people who worked under me would

have to come to me and ask me the legality of

things. They are assigned to take care of the thing

and that is their job.

Q. Did you talk with either the reception girl

or with Gorham, any time, about the paper Scheuer-

mann had filled out when he came in to see you?

A. No.

Q. Neither of them mentioned that Scheuermann

had filled out a paper?

A. Neither mentioned that Scheuermann had

filled out a paper.

Q. Do you know that he had filled out a paper?

A. No, I still don't know it.

Q. Do you know why Scheuermann had been

fined and expelled?

A. Yes, at the time I did. [1168]
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In the United States Court of Appeals

for the Ninth Circuit

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

vs.

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS, LOCAL No. 504,

Respondent.

CERTIFICATE OF THE NATIONAL LABOR
RELATIONS BOARD

The National Labor Relations Board, by its

Executive Secretary, duly authorized by Section

102.87, Rules and Regulations of the National Labor

Relations Board, Series 6, hereby certifies that the

documents annexed hereto constitute a full and

accurate transcript of the entire record of a con-

solidated proceeding had before said Board, entitled

"In the Matter of Westinghouse Electric Corpora-

tion (Sunnyvale Plant) and Clyde W. Scheuer-

mann, an Individual, Case No. 20-CA-328," and

"In the Matter of International Association of

Machinists, Local No. 504, and Clyde W. Scheuer-

mann, an Individual, Case No. 20-CB-102." Such

transcript includes the pleadings and testimony and

evidence upon which the order of the Board in said

consolidated proceeding was entered, and includes

also the findings and order of the Board.
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Fully enumerated, said documents attached hereto

are as follows:

(1) Order designating Frederic B. Parkes Trial

Examiner for the National Labor Relations Board,

dated August 29, 1950.

(2) Stenographic transcript of testimony taken

before Trial Examiner Parkes on August 29, Sep-

tember 5, 7, 8, 12, 13, 14, 15, 18 and 20, 1950, to-

gether with all exhibits introduced in evidence. 1

(3) Deposition of Earl B. Scott, taken on Sep-

tember 25, 1950, by Louis Penfield, officer designated

by the Trial Examiner. (Attached to Item 2 above.)

(Received in evidence in Trial Examiner's Inter-

mediate Report, dated March 15, 1951, page 3.)

(4) Joint telegraphic request of all parties for

extension of time for filing briefs with Trial Exam-

iner, dated October 2, 1950.

(5) Copy of Chief Trial Examiner's telegram,

dated October 3, 1950, granting all parties extension

of time for filing briefs.

(6) Certificate of Officer taking deposition, dated

October 17, 1950.

(7) Joint telegraphic request of Westinghouse

Electric Corporation and Respondent Union, dated

Volume II of the certified record commences with
numeral page 5. On September 1, 1950, the General
Counsel moved orally for continuance of the hear-
ing to September 5, 1950, and the Trial Examiner
granted the motion. Pages 1 to 4 were set aside for

transcription of said motion and order; however,
the transcription was never effected. (See footnote

5 of Trial Examiner's Intermediate Report, dated
March 15, 1951, for recordation of the proceedings

of September 1, 1950.)
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October 25, 1950, requesting further extension of

time for filing briefs with the Trial Examiner.

(8) Copy of Chief Trial Examiner's telegram,

dated October 25, 1950, granting all parties further

extension of time for filing briefs.

(9) Joint telegraphic request of Westinghouse

Electric Corporation and Respondent Union, dated

November 8, 1950, requesting still further extension

of time for filing briefs with the Trial Examiner.

(10) Copy of Chief Trial Examiner's telegram,

dated November 10, 1950, granting all parties still

further extension of time for filing briefs.

(11) Trial Examiner's order correcting tran-

script, dated February 27, 1951, together with affi-

davit of service and United States Post Office

return receipts thereof.

(12) Copy of Trial Examiner's Intermediate

Report, dated March 15, 1951 (annexed to Item 17

hereof) ; order transferring cases to the Board,

dated March 15, 1951, together with affidavit of

service and United States Post Office return re-

ceipts thereof.

(13) General Counsel's telegram, dated April 4,

1951, requesting extension of time for filing excep-

tions and brief.

(14) Copy of Board's telegram, dated April 5,

1951, granting all parties extension of time for filing

exceptions and briefs.

(15) Exceptions to the Intermediate Report, re-

ceived from Westinghouse Electric Corporation on
April 16, 1951.
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(16) General Counsel's exceptions to the Inter-

mediate Report, received April 17, 1951.

(17) Copy of Decision and Order issued by the

National Labor Relations Board on September 28,

1951, with Intermediate Report annexed, together

with affidavit of service and United States Post

Office return receipts thereof.

In Testimony Whereof, the Executive Secretary

of the National Labor Relations Board, being there-

unto duly authorized as aforesaid, has hereunto set

his hand and affixed the seal of the National Labor

Relations Board in the City of Washington, District

of Columbia, this 22nd day of May, 1952.

[Seal] /s/ LOUIS R. BECKER,
Executive Secretary.

NATIONAL LABOR
RELATIONS BOARD.

[Endorsed] : No. 13400. United States Court of

Appeals for the Ninth Circuit. National Labor Re-

lations Board, Petitioner, vs. International Asso-

ciation of Machinists, Local No. 504, Respondent.

Transcript of Record. Petition for Enforcement of

Order of the National Labor Relations Board.

Filed May 26, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13400

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

vs.

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS, LOCAL No. 504,

Respondent.

PETITION FOR ENFORCEMENT OF AN
ORDER OF THE NATIONAL LABOR RE-
LATIONS BOARD

To the Honorable the Judges of the United States

Court of Appeals for the Ninth Circuit:

The National Labor Relations Board, pursuant

to the National Labor Relations Act, as amended

(61 Stat. 136, 29 U.S.C., Supp. IV, Sees. 151, et

seq.), hereinafter called the Act, respectfully peti-

tions this Court for the enforcement of its order

against Respondent, International Association of

Machinists, Local No. 504, San Jose, California ; its

officers, representatives, agents, successors, and as-

signs. The consolidated proceeding resulting in

said order is known upon the records of the Board

as "In the Matter of Westinghouse Electric Cor-

poration (Sunnyvale Plant) and Clyde W. Scheuer-

mann, an Individual, Case No. 20-CA-328," and

"In the Matter of International Association of

Machinists, Local No. 504, and Clyde W. Scheuer-

mann, an Individual, Case No. 20-CB-102."
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In support of this petition the Board respectfully

shows

:

(1) Respondent is a labor organization engaged

in promoting and protecting the interests of its

members in the State of California, within this

judicial circuit where the unfair labor practices

occurred. This Court therefore has jurisdiction of

this petition by virtue of Section 10 (e) of the

National Labor Relations Act, as amended.

(2) Upon all proceedings had in said matter

before the Board as more fully shown by the entire

record thereof certified by the Board and filed with

this Court herein, to which reference is hereby

made, the Board on September 28, 1951, duly stated

its findings of fact and conclusions of law, and

issued an order directed to the Respondent, its

officers, representatives, agents, successors, and as-

signs. So much of the aforesaid order as relates

to this proceeding provides as follows:

Order

Upon the entire record in these cases, and

pursuant to Section 10 (e) of the National

Labor Relations Act, as amended, the National

Labor Relations Board hereby orders that In-

ternational Association of Machinists, Local

No. 504, San Jose, California, its officers, rep-

resentatives, agents, successors, and assigns,

shall

:

1. Cease and desist from:

(a) Causing or attempting to cause West-

inghouse Electric Corporation (Sunnyvale
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Plant), its officers, agents, successors, and as-

signs, to discharge or in any other manner to

discriminate against its employees with respect

to whom membership in the Respondent Union

has been denied or terminated upon some

ground other than failure to tender the periodic

dues and initiation fees uniformly required as

a condition of acquiring or retaining member-

ship or to discharge or in any other manner

to discriminate against its employees in viola-

tion of Section 8 (a) (3) of the Act;

(b) Restraining or coercing employees of

Westinghouse Electric Corporation (Sunnyvale

Plant), its officers, agents, successors, and as-

signs, in the exercise of their right to engage

in or to refrain from engaging in any and all

of the concerted activities guaranteed to them

by Section 7 of the Act, except to the extent

that such right may be affected by an agree-

ment requiring membership in a labor organi-

zation as a condition of employment as author-

ized by Section 8 (a) (3) of the Act.

2. Take the following affirmative action,

which the Board finds will effectuate the poli-

cies of the Act:

(a) Notify Westinghouse Electric Corpora-

tion (Sunnyvale Plant) in writing that it with-

draws its objections to the employment of Clyde

W. Scheuermann and requests it to offer him
immediate and full reinstatement to his former

or a substantially equivalent position, without
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prejudice to his seniority or other rights and

privileges

;

(b) Notify Clyde W. Scheuermann in writ-

ing that it has advised Westinghouse Electric

Corporation (Sunnyvale Plant) that it with-

draws its objections to his re-employment and

requests it to offer him immediate and full

reinstatement

;

(c) Make whole Clyde W. Scheuermann for

any loss of pay he may have suffered as a

result of the discrimination against him in the

manner set forth in the section entitled The

Remedy

;

(d) Post in conspicuous places in its busi-

ness office at San Jose, California, where no-

tices are customarily posted, copies of the

notice attached hereto as Appendix A. Copies

of said notice to be furnished by the Regional

Director for the Twentieth Region, shall, after

being duly signed by the Respondent Union's

official representatives, be posted by it imme-

diately upon receipt thereof, and maintained

by it for sixty (60) consecutive days there-

after, in conspicuous places, including all places

where notices to members are customarily

posted. Reasonable steps shall be taken by the

Respondent Union to insure that such notices

are not altered, defaced, or covered by any

other material;

(e) Mail to the Regional Director for the

Twentieth Region signed copies of the notice

attached hereto as Appendix A for posting, the
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Employer willing, at its plant in places where

notices to employees are customarily posted.

Copies of said notice to be furnished by the

Regional Director for the Twentieth Region,

shall, after being signed by the Respondent

Union's official representatives, be forthwith

returned to the Regional Director for said

posting

;

(f) Notify the Regional Director for the

Twentieth Region in writing within ten (10)

days from the date of this Order what steps

it has taken to comply herewith.

(3) In the event that the Board's Order, here-

tofore set forth, is enforced by a decree of this

Court, it is hereby further respectfully requested

that the notice attached hereto and made a part

hereof shall be amended by deleting therefrom the

words "A Decision and Order," and there shall be

inserted in their stead the words "A Decree of

the United States Court of Appeals Enforcing an

Order."

(4) On September 28, 1951, the Board's De-

cision and Order was served upon Respondent by

sending a copy thereof postpaid, bearing Govern-

ment frank, by registered mail, to Respondent's

counsel.

(5) Pursuant to Section 10 (e) of the National

Labor Relations Act, as amended, the Board is

certifying and filing with this Court a transcript

of the entire record of the proceeding before the

Board, including the pleadings, testimony and evi-
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dence, findings of fact, conclusions of law, and

order of the Board.

Wherefore, the Board prays this Honorable

Court that it cause notice of the filing of this peti-

tion and transcript to be served upon Respondent

and that this Court take jurisdiction of the pro-

ceeding and of the questions determined therein

and make and enter upon the pleadings, testimony

and evidence, and the proceedings set forth in the

transcript and upon so much of the order made

thereupon as set forth in paragraph (2) hereof, a

decree enforcing in whole said order of the Board,

and requiring Respondent, its officers, representa-

tives, agents, successors, and assigns, to comply

therewith.

NATIONAL LABOR
RELATIONS BOARD.

By /s/ A. NORMAN SOMERS,
Assistant General Counsel.

Dated at Washington, D. C, this 22nd day of

May, 1952.
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Appendix A
Notice to All Members of International Association

of Machinists, Local No. 504, and to All Em-
ployees of Westinghouse Electric Corporation

(Sunnyvale Plant).

Pursuant to

A Decision and Order

of the National Labor Relations Board, and in

order to effectuate the policies of the National

Labor Relations Act, we hereby notify you that:

We Will Not cause or attempt to cause Westing-

house Electric Corporation (Sunnyvale Plant) to

discharge or in any other manner to discriminate

against its employees in violation of Section 8 (a)

(3) of the Act, or to discharge or in any other

manner to discriminate against employees with re-

spect to whom membership in our union has been

denied or terminated upon some ground other than

failure to tender the periodic dues and initiation

fees uniformly required as a condition of acquiring

or retaining membership.

We Will Not restrain or coerce employees of

Westinghouse Electric Corporation (Sunnyvale

Plant) in the exercise of their rights to engage in

or to refrain from engaging in any or all of their

concerted activities guaranteed to them by Section

7, except to the extent that such rights may be

affected by an agreement requiring membership in

a labor organization as a condition of employment

as authorized by Section 8 (a) (3) of the Act.

We Will Notify Westinghouse Electric Corpora-

tion (Sunnyvale Plant) in writing and furnish a
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copy to Clyde W. Scheuermann, that we have with-

drawn our objections to the employment of Scheuer-

mann and that we request his reinstatement.

We Will make Clyde W. Scheuermann whole for

any loss of pay he may have suffered because of the

discrimination against him.

Dated

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS, LOCAL No. 504.

(Union)

By
(Representative) (Title)

This notice must remain posted for sixty (60)

days from the date hereof, and must not be altered,

defaced, or covered by any other material.

[Endorsed] : Filed May 26, 1952.

[Title of Court of Appeals and Cause.]

STATEMENT OF POINTS UPON WHICH
PETITIONER INTENDS TO RELY

In this proceeding petitioner, National Labor

Relations Board, will urge and rely upon the fol-

lowing points:

1. The Board properly found that the Respond

ent Union violated the Act by causing the Company

to discriminate against an employee to whom union

membership had been refused for reasons other
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than failure to tender periodic dues and initiation

fees.

2. The Board properly found that by causing

the Company to discriminatorily discharge its em-

ployee, Respondent thereby coerced and restrained

the Company's employees in the exercise of rights

guaranteed by the Act.

Dated at Washington, D. C, this 22nd day of

May, 1952.

/s/ A. NORMAN SOMERS,
Assistant General Counsel, National Labor Rela-

tions Board.

[Endorsed] : Filed May 26, 1952.

[Title of Court of Appeals and Cause.]

ORDER TO SHOW CAUSE

United States of America—ss.

The President of the United States of America

To: International Association of Machinists, Local

No. 504, Room 208, Temple Bldg., 45 Santa

Teresa Street, San Jose, California, and West-

inghouse Electric Corporation, Sunnyvale, Cali-

fornia.

Greeting

:

Pursuant to the provisions of Subdivision (e) of

Section 160, U.S.C.A., Title 29 (National Labor
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Relations Board Act, Section 10 (e)), you and each

of you are hereby notified that on the 26th day of

May, 1952, a petition of the National Labor Rela-

tions Board for enforcement of its order entered

on September 28, 1951, in a proceeding known upon

the records of the said Board as "In the Matter

of Westinghouse Electric Corp. (Sunnyvale Plant)

and Clyde W. Scheuermann, an Individual, Case

No. 20-CA-328," and "In the Matter of Interna-

tional Association of Machinists, Local No. 504, and

Clyde W. Scheuermann, an Individual, Case No.

20-CB-102," and for entry of a decree by the United

States Court of Appeals for the Ninth Circuit, was

filed in the said United States Court of Appeals for

the Ninth Circuit, copy of which said petition is

attached hereto.

You are also notified to appear and move upon,

answer or plead to said petition within ten days

from date of the service hereof, or in default of

such action the said Court of Appeals for the Ninth

Circuit will enter such decree as it deems just and

proper in the premises.

Witness, the Honorable Fred M. Vinson, Chief

Justice of the United States, this 26th day of May,

in the year of our Lord one thousand nine hundred

and fifty-two.

[Seal] /s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

Received May 27, 1952.

Returns on Service of Writ attached.

[Endorsed] : Filed June 5, 1952.
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[Title of Court of Appeals and Cause.]

ORDER TO SHOW CAUSE

United States of America—ss.

The President of the United States of America

To: International Association of Machinists, 9th

and Mt. Vernon Place, N.W., Washington, D. C.

Greeting

:

Pursuant to the provisions of Subdivision (e) of

Section 160, U.S.C.A., Title 29 (National Labor

Relations Board Act, Section 10 (e)), you and each

of you are hereby notified that on the 26th day of

May, 1952, a petition of the National Labor Rela-

tions Board for enforcement of its order entered

on September 28, 1951, in a proceeding known upon

the records of the said Board as "In the Matter

of Westinghouse Electric Corporation (Sunnyvale

Plant) and Clyde W. Scheuermann, an Individual,

Case No. 20-CA-328," and "In the Matter of Inter-

national Association of Machinists, Local No. 504,

and Clyde W. Scheuermann, an Individual, Case

No. 20-CB-102," and for entry of a decree by the

United States Court of Appeals for the Ninth Cir-

cuit, was filed in the said United States Court of

Appeals for the Ninth Circuit, copy of which said

petition is attached hereto.

You are also notified to appear and move upon,

answer or plead to said petition within ten days

from date of the service hereof, or in default of

such action the said Court of Appeals for the Ninth
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Circuit will enter such decree as it deems just and

proper in the premises.

Witness, the Honorable Fred M. Vinson, Chief

Justice of the United States, this 26th day of May,

in the year of our Lord one thousand nine hundred

and fifty-two.

[Seal] /s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.

Return on Service of Writ attached.

[Endorsed] : Filed June 10, 1952.

[Title of Court of Appeals and Cause.]

RESPONDENT'S ANSWER AND CROSS-
PETITION TO DISMISS PETITION FOR
ENFORCEMENT OF AN ORDER OF NA-
TIONAL LABOR RELATIONS BOARD

To the Honorable the Judges of the United States

Court of Appeals for the Ninth Circuit:

The National Labor Relations Board's 1 Petition

for Enforcement results from a consolidated com-

plaint and proceeding and known upon the records

of the Board as "In the Matter of Westinghouse

Electric Corporation (Sunnyvale Plant) and Clyde

W. Scheuermann, an Individual" (96 NLRB No.

71).

hereinafter referred to as the Board.
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In support of its answer to the Board's Petition,

the Respondent respectfully shows:

(1) Respondent is a labor organization engaged

in promoting and protecting the interests of its

members in the State of California, within the

judicial circuit, where the unfair labor practices are

alleged to have occurred. Respondent admits that

this Court, therefore, has jurisdiction of this Peti-

tion by virtue of Section 10 (e) of the National

Labor Relations Act, as amended, 61 Stat. 136.

(2) Respondent admits that the Board con-

ducted the hearing and record thereof certified by

the Board and filed with this Court herein.

(3) Respondent admits that the Board, on Sep-

tember 28, 1951, issued its Decision and Order in

the matter before this Court for review.

(4) Respondent admits that the Board's De-

cision and Order was served upon it on September

28, 1951.

(5) Respondent denies that it has committed

any unfair labor practices, either as indicated in

the Petition for Enforcement or its Order or other-

wise.

(6) Respondent asserts that the Board's findings

of fact and conclusions of law that the Respondent

violated Sections 8 (b) (2) and 8 (b) (1) (A) of

the National Labor Relations Act, as amended, 61

Stat. 136, are not supported by substantial evidence

on the record, as a whole.
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As and for further answer and by way of Cross-

Petition, the Respondent states as follows:

(1) That there is no substantial evidence on the

record, as a whole, to support the Board's findings

of fact and conclusions of law.

(a) That the Board improperly found that the

Respondent violated the Act by causing the Com-

pany to discriminate against the employee to whom
union membership was denied, for the reason that

the Respondent's duty to decide Scheuermann's

membership status was never put to a test.

(b) The Board's conclusion that Scheuermann's

discharge was ostensibly for the reason of his non-

payment of a fine is based on conjecture and sur-

mise, and is unsupported by the record.

(c) There is no substantial evidence to support

the finding that the Respondent would not have re-

frained from requesting Scheuermann's discharge

even if he had timely offered dues and a new initia-

tion fee.

(d) The Board's conclusion that a tender of

dues by Scheuermann would have been a futile

gesture is erroneous.

(e) The Board's conclusion that the Respond-

ent's "true" motive for causing the discharge of

Scheuermann was for the reason that he failed to

pay his fine subsequent to expulsion from the Union

is not supported by evidence on the record, as a

whole.

(2) Sections 8 (a) (3) and 8 (b) (2) of the Na-

tional Labor Relations Act show clearly that under
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the circumstances of this case, Scheuermann had a

legal obligation, under the Act, to tender periodic

dues and initiation fees uniformly required as a

condition of acquiring, or retaining, membership,

or else fail to do so at his peril.

(3) Respondent states that Scheuermann's dis-

charge was caused solely for the reason that he

failed to comply with the provisions of a valid con-

tractual agreement which required membership in

the union on or after the 30th day of employment.

(4) The Respondent asserts that it had no illegal

motive when it caused Scheuermann's discharge and

that, therefore, such discharge was not an unfair

labor practice within the meaning of the Act.

Wherefore, Respondent prays this Honorable

Court take jurisdiction of the proceedings herein

and make and enter an order and decree dismissing

the Petition for Enforcement and Order of the

Board, in its entirety, and to set aside and dismiss

the Board's Decision and Order in the above matter.

/s/ PLATO E. PAPPS,
Counsel, International Asso-

ciation of Machinists.

Dated at Washington, D. C, this 14th day of

June, 1952.

[Endorsed] : Filed June 16, 1952.
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In the United States Court of Appeals
for the Ninth Circuit

No. 13400

National Labor Relations Board, petitioner

v.

International Association of Machinists, Local
no. 504, respondent

ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD

JURISDICTION

This case is before the Court upon petition of the

National Labor Relations Board for the enforcement

of its order issued against International Association

of Machinists, Local No. 504, respondent herein, on

September 28, 1951, pursuant to Section 10 (c) of the

National Labor Relations Act, as amended (61 Stat.

136, 29 U. S. C, Supp. V, Sees. 151, et seq.).
1 This

Court has jurisdiction under Section 10 (e) of the

Act, the unfair labor practices having occurred in

Sunnyvale, California, within this judicial circuit.

1 The pertinent provisions of the Act are set forth in the

Appendix, infra, pp. 18-22.

(1)



The Board's decision and order (R. 80-95) are re-

ported in 96 N. L. R. B. 522.

STATEMENT OF THE CASE

I. The Board's findings of fact and conclusions of law

The Board found that, in violation of Section

8 (b) (2) and (1) (A) of the Act, respondent Union

caused the Westinghouse Electric Corporation (Sun-

nyvale Plant), hereinafter called the Company,2
to

discharge an employee pursuant to a union-security

agreement, because the employee, previously expelled

from the Union, did not pay a fine which the Union

imposed upon him and which was the condition for his

restoration to union membership. The subsidiary

facts may be summarized as follows:

A. Scheuermann's expulsion from the Union

Clyde Scheuermann, an employee of the Company

and its predecessor for approximately eight years,

was a member of respondent Union from the time of

its advent to the plant as exclusive bargaining repre-

sentative (R. 55; 109-110, 169-170, 27&-2T9). Shortly

before the expiration of a closed-shop agreement be-

tween the Company and respondent on April 1, 1949,

Scheuermann organized another union among the em-

* Westinghouse Electric Corporation is a Pennsylvania cor-

poration maintaining its principal offices at™^£™^
vania, and operating plants throughout ^ f^^ ^taUj

including a plant at Sunnyvale, California. At this plant it is

ensLed in the manufacture of electrical and steam equipment.

DurTng the course of its operations it makes substantial purchases

and sales outside the State of California (R. 19; 4, 107).

Jurisdiction is not contested (R. 107)

.
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ployees, the Independent Westinghouse "Workers

Union (IWWU). He became its first president and

actively participated in a campaign to oust the re-

spondent Union as the employees ' representative

(R. 20-21, 50; 110, 170-175).

On March 4, 1949, during the IWWU's organizing

campaign, respondent notified Scheuermann that he

had been charged with "dual unionism" in violation

of the International constitution and would be re-

quired to stand trial for the offense (R. 50-51; 114,

116-118, 389).
3 A trial committee sustained the

charge against Scheuermann and, after ratification of

its decision by respondent's membership, notified him

by letter on March 22, 19(49, that he had been expelled

from membership and fined $500 (R. 51, 82; 119, 256).

On May 12, 1949, Scheuermann was notified that

respondent's action had been approved by the Execu-

tive Council of the International (R. 52-53; 120).

In the meantime, however, during the latter part of

March, Scheuermann attempted to pay his dues to

Shop Steward Smiley, who refused them saying, "I

can't take dues from you. I have been told not to"

(R. 54^55, 82; 122, 193-194, 438). Shortly thereafter

3 Art. XXV, Sec. 2 of the Constitution of the International

Association of Machinists provides as follows

:

"Any member or members of any local lodge who attempt to

inaugurate or encourage secession from the Grand Lodge or any
local lodge, or who advocate, encourage, or attempt to inaugurate

any dual labor movement or who violate the provisions of the

Constitution of the Grand Lodge or the Constitution for Local
Lodges * * * shall, upon conviction thereof, be deemed
guilty of conduct unbecoming a member and subject to fine or

expulsion, or both" (R. 383)

.



another shop steward, Nunez, accepted this payment

of dues and on March 31 remitted it to the union

treasurer (R. 55; 121, 194, 438-439). Scheuermann

made a final payment of dues at the Union office on

May 2 (R. 55; Resp. Union Exhib. 7). All these

payments were returned to Scheuermann by respond-

ent on June 3, 1949, with a letter advising him that

because he had been officially expelled from member-

ship and fined $500, he was "therefore not a member

of the International Association of Machinists" and

dues could not be accepted from him (R. 55-56, 82;

121-123).

B. The representation and union-shop elections and subsequent contract

negotiations

Meanwhile, on April 1, 1949, respondent's contract

with the Company expired (R. 52; 279, 311). There-

after on June 13, 1949, the Board directed that an

election be held which would determine whether the

Company's employees wished to continue respondent

Union as their choice, or select the recently organized

IWWU (R. 56; 325). At the election held on July

7, 1949, respondent won and was again certified as

the statutory bargaining representative (R. 56; 157-

158). The IWWU disbanded shortly thereafter (R.

56; 174-175).

In August 1949 respondent and the Company began

negotiations for a new agreement (R. 56; 281-282).

On August 25 a majority of the employees voted in

a Board-conducted election to authorize respondent

Union to negotiate a union-shop contract with the

Company (R. 56; 141, 158). The results of this elec-

tion were certified by the Board on September 7,



1949 (R, 57; 142, 282).
4 Meanwhile negotiations

progressed satisfactorily, and by the end of Septem-

ber substantial agreement had been reached between

the parties (R. 57; 155, 282). The final agreement

was officially ratified by respondent's membership at

a special meeting on October 9, 1949, and was for-

mally executed on the following day (R. 57; 281, 390).

The agreement included a union-security provision

requiring that all employees in the bargaining unit,

as a condition of their continued employment by the

Company, be or become members of respondent Union

within thirty days after the effective date of the

agreement. 5 Copies of the agreement, although not

4 Recent amendments to the Act now make such an authorizing

vote of the employees unnecessary. Public Law 189, 82d Cong.,

1st Sess.
5 The full text of the union-security provision of the agreement

is as follows

:

"SECTION II UNION SECURITY

"A. All employees in the bargaining unit described in Section I

shall on and after the thirtieth day following the beginning of

their employment, or October 10, 1949, whichever is the later,

become and remain members of the Union, as a condition of their

employment during the life of this agreement, and the Union
shall notify the Company promptly in writing of the failure of

any such employee to become or remain a member of the Union

;

provided, however, that the Union shall not request the company
to discriminate against any employee for nonmembership in the

Union if such membership is not available to the employee on

the same terms and conditions generally applicable to other mem-
bers or if membership is denied or terminated for reasons other

than the failure of the employee to tender the periodic dues or

initiation fees uniformly required by the Union as a condition

of acquiring or maintaining membership" (R. 57; 282, 126).

The foregoing provision from the collective bargaining agree-

ment is printed here because the printer inadvertently omitted it



posted, were given immediately to all Company super-

visors and Union stewards (R. 58; 284). The Board

found that Scheuermann was familiar with the union-

security provision of the agreement (R. 59-60).

C. The nature of Scheuermann's union status at the time of his discharge

As previously stated (supra, pp. 3-4), Scheuermann

had made a number of attempts to pay his union dues

after his expulsion, but on each occasion his tender

was rejected (R. 53-55, 82-83; 121, 192-194, 438).

Another employee, Leslie Ollis, who had also been

fined and expelled from the Union at the same time

as Scheuermann, and for the same reasons, had also

sought to pay his union dues and had likewise been

refused (R. 53-55, 84-85; 142, 150, 152-153, 157, 241,

256, 375, 389-390). Between April 1 and October 10,

however, neither Ollis nor Scheuermann were under

any obligation to seek or maintain union membership

as a condition of continued employment because no

union-security agreement was in force (R. 68; 280).

Ollis' final attempt to pay his dues occurred shortly

after the execution of the union-security agreement

(R. 83; 145-146, 150-151). This time, in the presence

of Scheuermann and two other employees, he asked

Union Steward Smiley to accept his union dues

(R. 60-61, 83; 142-145, 150-152, 160, 448). But

Smiley, who had previously refused Scheuermann's

offer of payment (supra, p. 3), replied, "You know

from the printed record. The agreement was introduced into

evidence as General Counsel Exhibit 1-j appendix A, and the

portion quoted above was included in the Board's designation of

parts of the record to be printed.



I can't take dues from you guys" {ibid.).
6

Ollis was
laid off by the Company shortly thereafter, and ac-

cordingly the terms of the union-security agreement
were not invoked against him as they were against

Scheuermann (R. 60; 145, 151, 160).

D. The discharge of Scheuermann

On November 11, 1949, immediately following the

expiration of the thirty day grace period specified by
the union-security agreement for the acquisition of

membership, respondent's business agent, Franklin
Gorham (R. 197), met with the Company's industrial

relations manager, B. H. Goodenough (R. 62; 196,

286). He presented the manager with respondent's

written request that the Company terminate Scheuer-

mann's employment because he had failed to comply
with the union-security provision of the agreement

6 Ollis' account of this incident was as follows

:

"I offered to pay dues to Smiley at that time and I offered,
I believe I phrased it, that we were willing to pay dues at any time,
or possibly I said I am willing to pay dues, but I recall very
definitely Smiley saying, as he had said before, 'You know, we
don't want any dues from you guys' " (R. 151)

.

Scheuermann's testimony was in substantial accord, thus:
"There was an incident of kidding about 'free riders.' It per-

turbed Ollis and he said, 'How about it, Smiley? How about
taking some dues now?' Smiley said, 'You know I can't take
dues from you guys.' There was some bantering and that was
the end of it" (R. 144).

Employee Nelson, whom the Trial Examiner found to be one
of the most disinterested witnesses to the incident, testified that
Ollis, in the presence of Scheuermann, "offered to pay dues " and
that "Smiley's stand was the same every time; that under the
I. A. of M.'s business laws there was a fine imposed and he
couldn't pay them. He couldn't accept the dues" (R. 61; 445).
However, Nelson could not remember the exact conversation fR
448).

v
'
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(R. 62, 83; 286, 314-315, 392-393) .

7 Gorham assured

Goodenough that Scheuermann and the other em-

ployees whose discharges were requested "had been

given the same opportunity to join the Union as all

other employees under the jurisdiction of the IAM,"
and that the request for their discharges complied

with both Section 2 of the agreement and the National

Labor Relations Act (R. 62; 287, 315). Gorham later

confirmed these assurances in a letter dated November

15, 1949, in which he stated that "all of those listed

in this letter for termination were given the same

opportunity to become members of our organization

as anyone else working in [the] plant" (R. 63; 289,

393).

When Scheuermann reported for work on Novem-

ber 11, he was sent directly to Mechanical Superin-

tendent John J. McAuliffe who read him respondent's

request for his discharge and the pertinent provi-

sions of the agreement upon which the discharge was

requested (R. 63, 83; 8-9, 123-124, 126, 176-177, 326,

GC Exhibit 1-J, Appendix A, Sec. 2). After read-

ing both the letter and the contract Scheuermann pro-

tested to McAuliffe, "I don't think this applies to

me. * * * Because I feel mine is a special case"

7 The text of respondents request is as follows

:

"We are requesting Westinghouse Electric Corporation, Sunny-

vale plant, to terminate the employment of Louis G. Gennai,

Cleveland A. Norris and Clyde W. Scheuermann for failure to

comply with Section 2 of the Agreement between Westinghouse

Electric Corporation, Sunnyvale plant, and District Lodge #93,
International Association of Machinists" (R. 125).

The name of Gennai had been deleted as an error (R. 124,

290-291, 426) ; Norris terminated his employment for other

reasons (R. 292).



(R. 63; 126-127, 178). He then explained to Mc-

Auliffe that it had been impossible for him to comply

with the union-security requirements for the reason

that he had been fined and expelled from the Union

(R. 63; 178). After further discussing the appli-

cability of the contract McAuliffe again referred to

respondent's request and the Company's decision to

grant it, and gave Scheuermann his discharge papers

(R. 64, 83; 128-129).

E. Scheuermann's final attempt to secure reinstatement to union

membership

Following his discharge Scheuermann again sought

to be reinstated in the Union as an incident to re-

gaining his employment. On November 14 he went

to respondent's office and spoke with Business Agent

Scott on the matter (R. 64, 83; 129-130, 199). When
Scheuermann told Scott he "was out to * * * see

what we could do about my being laid off at Westing-

house," Scott replied,
<k Yes, Clyde, I think we can do

something. You pay your back dues and your new

initiation fee and the $500 fine" (R. 64-65, 83; 132,

189-190). Scott thus made it clear to Scheuermann

that unless the fine, as well as the back dues, were

paid he could not be restored to good standing in the

Union. Scott's decision comports with the terms of

the Union's constitution which require that an ex-

pelled member pay a reinstatement fee, and that his

" reinstatement shall not be effected * * * until

* * * the fines and assessments are either remitted

or paid in full" (R. 85; 384, 388). Scott, however,

disclaimed knowledge of the details of Scheuermann's

case and suggested that he see Business Agent Gor-
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ham who had made the original charges against him

and had procured his discharge (R. 65; 133, 190, 456).

Gorham conferred with Scheuermann on the follow-

ing day, but refused to accept his application for re-

instatement in the Union (R. 66; 135-136, 190-191,

406). He explained that his refusal was dictated by

the Union's policy not to accept membership appli-

cations from applicants who, like Scheuermann, were

unemployed (R. 66; 395, 404).

F. The Board's conclusions

The Board found that respondent requested the

Company to discharge Scheuermann pursuant to the

union-security agreement because Scheuermann had

failed to pay the fine imposed on him by respondent

for engaging in dual union activity (R. 82-87). The

Board's conclusion was based on the circumstances

that: (1) Scheuermann's several tenders of dues after

his expulsion from membership in the Union were

rejected because of his non-payment of the fine (R.

86) ; (2) during the period that the union-security

agreement was in effect, in Scheuermann's presence,

another employee, who had been expelled with

Scheuermann from the Union for the same reason,

tendered dues to the Union, but his tender was

rejected (R. 83, 86) ; (3) after Scheuermann's dis-

charge pursuant to the union-security agreement, the

Union advised him that his restoration to member-

ship in good standing was conditioned upon his pay-

ing the fine (R. 85-86) ; and (4) the Union's con-

stitution requires that no expelled member shall be

reinstated until his "fines and assessments are either
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remitted or paid in full," and the Union had indi-

cated no intention to remit the fine against Scheuer-

mann (R. 86).

The Board concluded that, under Section 8 (a) (3)

and 8 (b) (2) of the Act, a union-security agreement

may be lawfully invoked to cause the discharge of an

employee only for his failure to tender his periodic

dues and initiation fees, and accordingly that re-

spondent Union, in invoking the union-security agree-

ment, to cause the discharge of an employee for his

failure to pay a union fine,
8 violated Section 8 (b)

(2) and (1) (A) of the Act (R. 87).
9 The Board

further concluded that it was immaterial that

Scheuermann had not tendered the periodic dues and

initiation fees during the thirty-day period prescribed

by the union-security agreement for acquiring mem-

bership because the Union had shown "by affirmative

conduct and statements that tender would not have

stayed its request for discharge," and it was not in-

cumbent upon Scheuermann to make a tender "where

the circumstance indicate that such a tender would

have been a futile gesture" (R. 86 ).
10

8 Since the Union's action was based on non-payment of the

fine, the Board assumed, without passing upon the question, that

the Union could lawfully require Scheuermann to tender a second

initiation fee (R. 86, n. 7). Accordingly, this requirement is

not in issue here.
9 The Board, with one Member dissenting (R. 95-96), dis-

missed the complaint with respect to the Company, because the

Company "had no reasonable grounds for believing that the

Union's request was for reasons" other than those permitted by
the Act, and therefore it had not discriminated against Scheuer-

mann in violation of Section 8 (a) (1) and (3) (R. 87-89).
10 Two members of the Board dissented from this conclusion

(R. 97-99).
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II. The Board's order

The Board's order (R. 92-95) requires respondent

to cease and desist from causing or attempting to

cause the Company to discharge or in any other man-

ner to discriminate against the employees in violation

of the Act, and from restraining and coercing em-

ployees of the Company in the exercise of their rights

guaranteed by the Act. Affirmatively, respondent is

required (a) to make whole Clyde Scheuermann for

any loss of pay he may have suffered as the result

of discrimination ;

" (b) to notify the Company in

writing that it withdraws its objection to the employ-

ment of Scheuermann, and that it requests the Com-

pany to offer him reinstatement to his former

position; (c) to notify Scheuermann that it has with-

drawn its objection to his reemployment and requested

his reinstatement; and (d) to post appropriate notices

of compliance with the Board's order.

SUMMARY OF ARGUMENT

Based on substantial evidence on the record con-

sidered a3 a whole, the Board reasonably found that

respondent caused the discharge of Scheuermann pur-

suant to a union-security agreement because of his

failure to pay a fine ; that any tender of dues or initi-

ation fees by Scheuermann would have been a futile

11 The Trial Examiner in his Intermediate Report recom-

mended the dismissal of the complaint with respect to respondent

as well as the Company. Accordingly, the Board, in reversing

the Trial Examiner and rinding violations as to respondent, has

excluded from the computation of back pay due to Scheuermann
the period from the date of the Intermediate Report to the date

of the Board's order (R. 90)

.
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act which he was not obligated to make; and accord-

ingly, that respondent violated Section 8 (b) (2) and

(1) (A) of the Act.

ARGUMENT

The Board properly concluded that respondent, by invoking

the union-security agreement to cause the discharge of

employee Scheuermann because of his nonpayment of a

fine, violated Section 8 (b) (2) and (1) (A) of the Act

Under Section 8 (a) (3) and (b) (2) of the Act,

a union-security agreement may be invoked to cause

the discharge of an employee for nonmembership in

a union only if the employee fails to tender periodic

dues and initiation fees. Union Starch and Refining

Co. v. N. L. R. B., 186 F. 2d 1008 (C. A. 7), cer-

tiorari denied, 342 U. S. 815. In the statutory lan-

guage, if nonmembership is "for reasons other than

the failure of the employee to tender the periodic

dues and initiation fees uniformly required as a condi-

tion of acquiring membership," a discharge may not

be validly based on such lack of membership. A fine

imposed by a union is clearly not within the class of

"periodic dues and initiation fees;" hence it is dis-

criminatory to invoke a union-security agreement

against an employee because of his failure to pay a

fine. Electric Auto-Lite Co., 92 N. L. R. B. 1073,

enforced, 196 F. 2d 500 (C. A. 6). Indeed, in the

case at bar the fine was imposed because the employee

engaged in dual union activity. Yet a principal rea-

son inducing Congress narrowly to circumscribe the

enforceability of a union-security agreement was to

permit an employee to engage in activity on behalf

of a rival union without risk of reprisal. S. Rep.
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No. 105, 80th Cong., 1st Sess., 21-22; H. Conf. Rep.

No. 510, 80th Cong., 1st Sess., 44. Accordingly, inas-

much as respondent invoked the union-security agree-

ment against employee Scheuermann because he failed

to pay a fine, respondent violated Section 8 (b) (2)

of the Act. By the same token, respondent also vio-

lated Section 8 (b) (1) (A) of the Act, for it, in

conjunction with Section 7, prohibits a labor organ-

ization from restraining or coercing an employee in

the exercise of his right to refrain from union-mem-

bership and activity, and this right may be abridged

only through the valid enforcement of a union-security

agreement.

The question, therefore, narrows to whether sub-

stantial evidence on the whole record supports the

Board's finding that, "in asking the Company to

discharge Scheuermann ostensibly because he failed

to tender dues and initiation fee, the Union in reality

asked for and obtained Scheuermann's discharge be-

cause of his nonpayment of the fine, a reason which

the Act does not countenance" (R. 86). Because of

his /'dual unionism," Scheuermann was expelled from

the Union and fined $500 (supra, p. 4). Before

entry into the union-security agreement, Scheuer-

mann's tender of dues was twice rejected by the

Union (supra, pp. 3-4). Another employee, Ollis, ex-

pelled from the Union at the same time as Scheuer-

mann, and for the same reason, likewise had his ten-

der of dues refused (supra, p. 6). Thereafter, dur-

ing the thirty-day grace period prescribed by the

union-security agreement for the acquisition of union

membership, Ollis again sought to pay his dues, but,
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as before, in Scheuermann's presence, the Union's

steward rejected the tender, explaining "you know I

can 't take dues from you guys '

' (supra, pp. 6-7) . After

his discharge, Scheuermann asked the Union's busi-

ness agent, Scott, "what we could do about my being

laid off," and Scott replied, "I think we can do some-

thing. You pay your back dues and your new initia-

tion fee and the $500 fine" (supra, p. 9). [Emphasis

supplied.] Finally, in refusing to accept a tender of

dues without payment of the fine as sufficient to effect

Scheuermann's restoration to good standing, the

Union was acting in strict conformity with its consti-

tution providing that "reinstatement shall not be

effected * * * until * * * the fines and as-

sessments are either remitted or paid in full" (supra,

p. 9). The action of the Union's officials is consistent

only with the conclusion that the Union was unwilling

to forgive the fine but was requiring that it be "paid

in full."

Accordingly, the Board reasonably concluded that

the Union invoked the union-security agreement

against Scheuermami, not because he failed to tender

dues and initiation fees during the thirty-day grace

period prescribed by the agreement for acquiring

union membership, but because he had not paid the

fine assessed against him. Scheuermann's tender of

dues had been uniformly rejected before entry into

the agreement; during the thirty-day period of the

agreement another employee, who was in the same

situation as Scheuermann, had his tender rejected in

Scheuermann's presence; after Scheuermami 's dis-

charge, the Union expressly specified payment of the
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fine as necessary to his restoration to good standing;

and the Union's action was consistent with the course

prescribed by its constitution.
12

It was the collection

of a fine, not of dues, which motivated the Union in

causing Scheuermann's discharge pursuant to the

union-security agreement.

Respondent Union contends, however, that even

if it would not have accepted Scheuermann's tender

of dues, he was nevertheless obligated to make it

during the thirty days specified by the agreement, and

he failed to do so. But, as the Board properly found

(R. 86), there is no obligation to tender dues "where

such a tender would have been a futile gesture."

Since the evidence clearly shows that it was the pay-

ment of the fine which was the decisive consideration

to the Union, it cannot insist upon the formal fulfill-

ment of a condition which in any event would not have

satisfied it. The "law compels no man to do a useless

act."
13

12 It is clear that the events preceding and following the thirty-

day grace period, no less than those occurring during the period,

are relevant in ascertaining the reason for the Union's conduct.

Cf. N. L. R. B. v. Wallick & Schwalm Co., 30 LRRM 2529, 2533

(C. A. 3, August 1, 1952) ; Angwell Curtain Co. v. N. L. R. B.,

192 F. 2d 899, 903 (C. A. 7). The only sound rule in limiting

the use of the past and future in determining motive is the

rational probative force which is evinced in the circumstances.
13 Mayne's Case, 5 Coke, 20 b. Compare the contract rule that

where the promisor is himself the cause of the failure to perform

a condition, he cannot set up such non-performance as a defense.

Tradewell Foods, Inc. v. N. Y. Credit Men's Adjustment Bureau,

Inc., 179 F. 2d 567, 568 (C. A. 2) ; Williston, Contracts, Rev. Ed.,

Sees. 676, 677, 698a, 832, 1293a, 1298; 17 C. J. S., Contracts,

Sec. 468b.



17

CONCLUSION

It is respectfully submitted that the Board's find-

ings are supported by substantial evidence, that its

order is valid and proper, and that a decree should
issue enforcing the order in full.

George J. Bott,

General Counsel,

David P. Findling,
Associate General Counsel,

A. Norman Somers,
Assistant General Counsel,

Bernard Dunatj,
Thomas F. Maher,

Attorneys,
National Labor Relations Board.

September 1952.



APPENDIX

The relevant provisions of the National Labor Re-
lations Act, as amended (61 Stat. 136, 29 TJ. S. C,
Supp. V. Sec. 151, et seq), are as follows:

RIGHTS OF EMPLOYEES

Sec. 7. Employees shall have the right to
self-organization, to form, join, or assist labor
organizations, to bargain collectively through
representatives of their own choosing, and to

engage in other concerted activities for the pur-
pose of collective bargaining or other mutual
aid or protection, and shall also have the right

to refrain from any or all of such activities

except to the extent that such right may be
affected by an agreement requiring membership
in a labor organization as a condition of em-
ployment as authorized in section 8 (a) (3).

UNFAIR LABOR PRACTICES

Sec. 8. (a) It shall be an unfair labor prac-
tice for an employer

—

(1) to interfere with, restrain, or coerce em-
ployees in the exercise of the rights guaranteed
in section 7; * * ******

(3) by discrimination in regard to hire or
tenure of employment or any term or condition

of employment, to encourage or discourage
membership in any labor organization: Pro-
vided, That nothing in this Act or in any other

statute of the United States, shall preclude
an employer from making an agreement with a
labor organization (not established, maintained,
or assisted by any action denned in section 8

(18)
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(a) of this Act as an unfair labor practice),

to require as a condition of employment, mem-
bership therein on or after the thirtieth day
following the beginning of such employment,
or the effective date of such agreement, which-

ever is the later, (i) if such labor organization

is the representative of the employees as pro-

vided in section 9 (a), in the appropriate col-

lective-bargaining unit covered by such agree-

ment when made; and (ii) if, following the

most recent election held as provided in section

9 (e) the Board shall have certified that at least

a majority of the employees eligible to vote in

such election have voted to authorize such labor

organization to make such an agreement.1*****
Provided further, That no employer shall

justify any discrimination against an employee
for nonmembership in a labor organization (A)
if he has reasonable grounds for believing that

such membership was not available to the em-
ployee on the same terms and conditions gen-
erally applicable to other members, or (B) if

he has reasonable grounds for believing that
membership was denied or terminated for rea-

sons other than the failure of the employee to

tender the periodic dues and the initiation fees

uniformly required as a condition of acquiring
or retaining membership

;

*****
Sec. 8. (b) It shall be an unfair labor prac-

tice for a labor organization or its agents

—

(1) To restrain or coerce (A) employees in
the exercise of the rights guaranteed in Sec-
tion 7;*****

(2) To cause or attempt to cause an em-
ployer to discriminate against an employee in

1 The italicized portion has been eliminated by amendment
since these proceedings were instituted, see pp. 21-22, infra.
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violation of subsection (a) (3) or to discrimi-

nate against an employee with respect to whom
membership in such organization has been de-

nied or terminated on some ground other than
has failure to tender the periodic dues and the

initiation fees uniformly required as a condi-

tion of acquiring or retaining membership;

PREVENTION OF UNFAIR LABOR PRACTICES

Sec. 10. (a) The Board is empowered, as

hereinafter provided, to prevent any person
from engaging in any unfair labor practice

(listed in Section 8) affecting commerce. This
power shall not be affected by any other means
of adjustment or prevention that has been or

may be established by agreement, law, or other-

wise;*****
Sec. 10. (c) * * * If upon the preponder-

ance of the testimony taken the Board shall be

of the opinion that any person named in the

complaint has engaged in or is engaging in any
such unfair labor practice, then the Board shall

state its findings of fact and shall issue and
cause to be served on such person an order
requiring such person to cease and desist from
such unfair labor practice, and to take such
affirmative action including reinstatement of

employees with or without back pay, as will

effectuate the policies of this Act: * * *.*****
Sec. 10. (e) The Board shall have power to

petition any circuit court of appeals of the

United States (including the United States

Court of Appeals for the District of Colum-
bia), * * * within any circuit or district,

respectively, wherein the unfair labor practice

in question occurred or wherein such person
resides or transacts business, for the enforce-

ment of such order and for appropriate tern-
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porary relief or restraining order, and shall

certify and file in the court a transcript of the

entire record in the proceedings, including the

pleadings and testimony upon which such order

was entered and the findings and order of the

Board. Upon such filing the court shall cause

notice thereof to be served upon such person,

and thereupon shall have jurisdiction of the

proceeding and of the question determined
therein, and shall have power to grant such
temporary relief or restraining order as it

deems just and proper, and to make and enter

upon the pleadings, testimony, and proceedings

set forth in such transcript a decree enforc-

ing, modifying, and enforcing as so modified,

or setting aside in whole or in part the order
of the Board. No objection that has not been
urged before the Board, its member, agent, or

agency, shall be considered by the court, unless

the failure or neglect to urge such objection

shall be excused because of extraordinary cir-

cumstances. The findings of the Board with
respect to questions of fact if supported by
substantial evidence on the record considered as

a Whole shall be conclusive. * * ******
Sec. 18.

2 * * *******
Sec. 18. (b) Subsection (a) (3) of section 8

of said act is amended by striking out so much
of the first sentence as reads "

; and (ii) if,

following the most recent election held as pro-
vided in section 9 (e) the Board shall have
certified that at least a majority of the em-
ployees eligible to vote in such election have
voted to authorize such labor organization to

make such an agreement:" and inserting in lieu

thereof the following: "and has at the time the
agreement was made or within the preceding

2 Section 18 was created by Public Law 189, 82d Cong., 1st

sess., enacted October 22, 1951.
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12 months received from the Board a notice of
compliance with section 9 (f) (g), and (h) and
(ii) unless following an election held as pro-
vided in section 9 (e) within 1 year preceding
the effective date of such agreement, the Board
shall have certified that at least a majority of
the employees eligible to vote in such election

have voted to rescind the authority of such
labor organization to make such an agreement :"

U. S. SOVERNMENT PRINTING OFFICE: 1952
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In the United States Court of Appeals

for the Ninth Circuit

No. 13400

National Labor Relations Board, petitioner

v.

International Association of Machinists, Local
no. 504, respondent

ON PETITION FOR ENFORCEMENT OF AN ORDER OF
THE NATIONAL LABOR RELATIONS BOARD

BRIEF FOR THE RESPONDENT

INTERNATIONAL ASSOCIATION OF MACHINISTS,
LOCAL NO. 504

PRELIMINARY STATEMENT

The Respondent Union does not dispute the descrip-

tion of the Board's findings and conclusions (Board's

Brief, p. 2, 10 and 12), and its statement of the sub-

sidiary facts as set forth in its Brief (p.2 to 10).

SUMMARY OF ARGUMENT

The points upon which the Respondent takes issue

with the Board's findings and conclusions are as fol-

lows:

I. Whether there is substantial evidence to support



the Board's inference that: (1) the Union never in-

tended, during the period of time when the union secur-

ity contract here involved was in effect, to admit Scheu-

ermann to membership in the Union unless he paid the

fine; and (2) the Union would have requested his dis-

charge in any event, had he made the tender of dues and
initiation fees required by the express provisions of the

contract: l and,

II. Even if it be assumed that the Board could validly

find that the Union would not have accepted such dues

and initiations fees, in the absence of a concurrent

tender of the fine, as being sufficient to comply with

intra-union membership rules for acquisition of mem-
bership, such showing does not warrant the inference

that the Union would nevertheless have demanded
Scheuermann's discharge. Indeed, such evidence as

there is leads to a contrary implication.

ARGUMENT

I. The evidence does not preponderate in favor of a

finding that the Union would not have taken

Scheuermann into membership even if he had

tendered the dues and initiation fees.

The Board's unfair labor practice "case" rests al-

most wholly upon a subsidiary finding, reflecting an

inference drawn from the facts, that the Union made
known to Scheuermann that it did not intend to and

would not have admitted Scheuermann to membership

1 The provisions of the contract relating to the conditions

under which the union membership shall affect employment

are—as set forth in the Board's Brief, footnote 5, page 5

—

cast in language which is almost identical to that contained in

Proviso (B) of Section 8(a) (3) of the Act (Appendix 1). The
Board's decision implicitly finds that the contract is valid in

all respects.



at the time here material, unless he offered to pay the

fine. From this inference the Board further concluded

that, as the Union had made known to Scheuermann
that it would not admit him to membership, Scheuer-

mann's tender of dues and initiation fees—without a

concurrent tender of the fine—would have been a "fu-

tile" gesture; and that, accordingly, such "futility" con-

stituted a legal "excuse" for his conceded failure to

make the tender he knew to be required by the express

provisions of the contract, as a condition of retaining

employment. The Board's reasoning and argument is

unsound because, as it will be shown hereinafter,

Scheuermann was not discharged "because of his non-

payment of a fine" ; but rather because he had failed

to comply with the said provisions of the contract by not

tendering his initiation fees and dues.

It is submitted that if Scheuermann was required to

make a tender, his failure to do so—and it is not denied

that he failed to do so during the only period under the

contract (October 10th through November 11th) in

which he was required to make a tender—would justify

the Union in causing his discharge, and would justify

a reversal of the Board's opinion.

The error in the foregoing findings of the Board so

far as they go to the Union's intent to deny Scheuer-

mann membership unless he paid the fine is the attribu-

tion to Scheuermann of knowledge that the Union so

intended.
2

In attributing such knowledge to Scheuer-

mann, the Board has resorted wholly to surmise and
conjecture.

For assuming, arguendo, that the Union would not

2 We do not concede that the record will establish that the

Union did in fact have such intent. But in any event, we main-
tain that the existence of such intent is immaterial.



have granted him membership in the Union unless he

paid his fine, Scheuermann would have had to know
of that undisclosed intent on the part of the Union. 3

Furthermore, the Board would have to rely on a further

assumption that Scheuermann's failure to offer his

dues and initiation fees would have been caused be-

cause of this undisclosed intent on the part of the Un-
ion. In other words, the majority of the Board is bas-

ing assumption upon assumption and does that in

relation to an alleged intent which had not even been

disclosed by the Union. Because of the importance of

this point, I may be excused to reiterate that the ma-
jority of the Board assumed: (1) that during the

period between October 10th and November 11th, the

Union had the intent to prevent Scheuermann from be-

coming a member because of nonpayment of a fine
; (2)

on the basis of that assumption, they base another as-

sumption, namely, that Scheuermann knew of this as-

sumed intent on the part of the Union which had not

yet even been disclosed, until after the said 30 day

period; and (3) finally, on the basis of the second as-

sumption, the majority made a third assumption;

namely, that Scheuermann refrained from making a

tender because of this undisclosed intent on the part of

the Union. But nowhere in the 30 day crucial period

between October 10, 1949 and November 11, 1949, is

there any evidence that would indicate that the Union

required the payment of the fine as a condition of con-

3 The body of union rules to which the Board refers in part

in its findings does not preclude the possibility that the fine

would have been waived, had application been made by Scheuer-

mann at the time immediately preceding his discharge.



tinned employment Nor is there any evidence that

membership was denied him in the Union during this

30 day period because of the nonpayment of the fine for

the reason that he never applied. . For the reasons

stated above, the Board's findings in this regard should

be reversed.

II. The evidence does not preponderate in favor of

a finding that even if Scheuermann had tendered

his dues and initiation fees the Union would have

requested his discharge.

In this portion of the argument we assume without

conceding, that the evidence will support a finding that

the Union would not in fact have admitted Scheuer-

mann to membership without the payment of the fine

and that such a fact was known to Scheuermann. We
maintain, however, that this finding would not support

a conclusion that, what the Union told Scheuermann, in

effect, was "it is useless for you to make any effort to

meet your obligation under the contract, of tendering

your initiation fees and dues, because whether you do

so or not, we are going to seek your discharge, and the

Employer is required to honor our demand under the

contract." Nothing in the record even remotely sup-

ports such a conclusion. For it is conceded—and the

Board so found—that Scheuermann knew what the

contract provided. It is indisputable that all the con-

tract says to any employees aware of its provisions is

"what you are required to do in order to retain your

employment is to tender your initiation fees and dues,

and this is all." It does not say that "if you make such

tender and the Union refuses the tender and will not

accept you as a member, it will nevertheless seek your

discharge." Indeed, the contract provisions clearly say

otherwise.
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In such circumstances, the Board's grant of an "ex-

cuse" to an employee from compliance with dues and
initiation fees tender provisions of a valid contract is

purely gratuitous. But more, the use of such an
"excuse" doctrine as a premise for an 8(b) (2) finding,

has the effect of: (1) either forbidding a union from
adopting any rules restricting its membership; or (2)

requiring a union to make known to every employee

covered by a valid union shop contract that his tender

of dues and initiation fees guarantees him membership
—as distinguished from employment But this would be

contrary to the clear intent of the Act, that unions shall

be free to deny membership to anyone for any reason

whatsoever, so long as the right to work is not affected.

This is clearly indicated by the proviso to Section

8(b) (1) (A) of the Act which states: ".
. . . Provided,

That this paragraph shall not impair the right of a

labor organization to prescribe its own rules with re-

spect to the acquisition or retention of membership
therein." For as the Board said in interpreting the

proviso in International Typographical Union et al,

(86 NLRB 951, 957):

"In our view, by including this proviso, Con-
gress unmistakably intended to, and did, re-

move the application of a union's member-
ship rules to its members from the proscrip-

tions of 8(b)(1)(A)* irrespective of any
ulterior reasons motivating the union's ap-

plication of such rules or the direct effect

thereof on particular employees."

* .... It is unnecessary to more than mention that

the guarantee of a right to "prescribe" rules ex-

tends to the enforcement of such rules as well."

If it is valid to establish intra-union rules which
deny membership, then it is valid to publish such rules.



And exercise of such right should not be automatically

equated to exercise of a power to cause denial of em-

ployment. So that what the Board here is doing, is

not applying the provisions of the Act as written, but

rather it is legislating new provisions.

It is nowise established by the record that had Scheu-

ermann made his tender of dues and initiation fees, at

the proper time, that the Union would nevertheless

have caused the denial of his employment.

It is submitted that whatever facts the Board has

resorted to in adopting such a premise, must be weighed

in the light of certain presumptions to which the Union

is justly entitled ; namely, ( 1 ) that the Union knew the

provisions of the Act; (2) that the Union would not

willfully violate the Act; and, (3) that a discharge

caused by a union under color of a union security con-

tract after refusal of dues and initiation fees properly

tendered constitutes an unfair labor practice.
4 In fact

no presumptions need be made as to the first premise be-

cause the express provisions of the contract repeat the

express provisions of the Act.

What facts did the Board have before it? Simply

these. That Scheuermann was expelled from the Union
and fined five hundred dollars seven months before

his discharge; that he made several tenders of dues

at times preceding the execution of the union shop

agreement here involved; that during the pertinent

30 day period, another employee (Ollis) who had been

expelled from the Union at about the same time as

4 Union Starch and Refining Co., vs N.L.R.B., 186 F 2d. 1008

(CA.7) certiorari denied, 342 U.S. 815 ; Electric Auto Lite Co.,

92 N.L.R.B. 1073, enforced 196 F. 2d. 500 (C.A.6) ; The
Eclipse Lumber Company, 95 N.L.R.B. No. 59 ; Pen and Pencil

Workers Union, Local 19593, AFL, 91 N.L.R.B. No. 155.
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Scheuermann offered to pay dues, and was told by
Smiley, the Union Steward, "you know I can't take

dues from you guys" ; that the Union did not request

Ollis' discharge, nor did any of its agents, imply to him
or to anyone else that such discharge would be re-

quested ; that under the union rules it could not legally

accept dues from any person who was not a union mem-
ber and whose tender of dues did not also include a

tender of initiation or reinstatement fees ; that Scheu-

ermann never tendered dues or initiation fees either

in fact or by implication during the crucial 30 day per-

iod provided for under the contract ; that the contract

was valid; that Scheuermann was discharged at the

Union's request, and was told by the Employer at the

time, that such request was based on his failure to

tender dues and fees; that several days after his dis-

charge, Scheuermann sought membership in the Union,

and the Union then told him he could obtain such mem-
bership if he paid initiation fees, dues and the fine

imposed on him seven months before.

Upon these facts, the inference that the motivation

for discharge, was Scheuermann's failure to tender the

amount of the fine during his period of employment
rests wholly on what occurred after Scheuermann's

employment was terminated. At such time—as Scheu-

ermann was not an employee—the Union's demand for

payment of the fine as a condition of membership was
an act reflecting a matter purely between Scheuermann
and the Union—unregulated by the Statute.

5

5 Standard Brands, Incorporated, (97 N.L.R.B. No. 102);

wherein the Board said with regard to belated tenders of em-

ployees who had been discharged
—"The fact that the Union

refused to permit them to membership, while allowing auto-

matically suspended members who were less seriously delin-

quent to do so, did not render the discharge of complainants

unlawful."
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Finally, assuming arguendo, as the Board contends

in its Brief (p. 16) that the "payment of the fine was
the decisive consideration to the Union'', such consid-

eration was only for the condition of acquiring mem-
bership in the Union, but was not the decisive consid-

eration for Scheuermann's retaining employment at

the Employer's plant. That last consideration was the

requirement of an offer of a tender of initiation fees.

Having failed to make such a tender, Scheuermann was
foreclosed from the protection afforded him by the

Act.
6

In conclusion, performance of the duty required by
the contract permitted by the Statute; namely, "ten-

der" is so simple and takes such an infinitesimal amount
of effort and time, that it is most reasonable to require

its performance as a condition of effective assertion of

an 8(a) (3), 8(b) (2) charge. Although it may be

conceded that the violation of the Act may be found

even if tender is not made, such finding should be pred-

icated on very clear and convincing evidence that the

party charged with the violation actually precluded

the making of the "tender in order to effect the dis-

charge complained of." Such finding here is based upon
no more than a mere scintilla of evidence arrived at

by resort to "assumption upon assumption", and is

bolstered by a statement of a legal principle very gen-

eral in nature ; namely, that the "law compels no man
to do a useless act."

7

6 Compare Union Starch and Refining Co., vs NLRB, supra;
Electric Auto Lite Co.,* supra, distinguishable on their facts

because in those cases a tender was actually made by the em-
ployee, who was then subsequently discharged.

7 Mayne's Case, 5 Coke, 20 b.
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CONCLUSION

It is respectfully submitted that the Board's findings

and conclusions are not supported by substantial evi-

dence, that its order is invalid and improper, and a de-

cree should issue denying, in toto, the Board's petition

for enforcement.

Plato E. Papps,

counsel
International Association

of Machinists, Local No. 50U
October, 1952



APPENDIX

The relevant provisions of the National Labor Rela-

tions Act, as amended (61 Stat. 136, 29 U. S. C, Supp.

V. Sec. 151, et seq) are as follows:

UNFAIR LABOR PRACTICES

Sec. 8. (a) It shall be an unfair labor practice
for an employer

—

* $ $ If. sjc

(3) by discrimination in regard to hire or
tenure of employment or any term or condition
of employment, to encourage or discourage
membership in any labor organization: Pro-
vided, That nothing in this Act or in any other
statute of the United States, shall preclude an
employer from making an agreement with a
labor organization (not established, maintain-
ed, or assisted by any action defined in section 8
(a) of this Act as an unfair labor practice), to

require as a condition of employment member-
ship therein on or after the thirtieth day follow-
ing the beginning of such employment, or the
effective date of such agreement, whichever is

the later, (i) if such labor organization is the
representative of the employees as provided in

section 9 (a), in the appropriate collective-bar-

gaining unit covered by such agreement when
made; and (ii) if, following the most recent
election held as provided in section 9 (e) the
Board shall have certified that at least a ma-
jority of the employees eligible to vote in such
election have voted to authorize such labor
organization to make such an agreement. x

1 The italicized portion has been eliminated by amendment
since these proceedings were instituted.

11
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Provided further, That no employer shall just-
ify any discrimination against an employee for
nonmembership in a labor organization (A) if

he has reasonable grounds for believing that
that such membership was not available to the
employee on the same terms and conditions gen-
erally applicable to other members, or (B) if

he has reasonable grounds for believing that
membership was denied or terminated for rea-
sons other than the failure of the employee to

tender the periodic dues and the initiation fees
uniformly required as a condition of acquiring
or retaining membership

;

Sec. 8 (b) It shall be an unfair labor prac-
tice for a labor organization or its agents

—

(1) to restrain or coerce (A) employees in

the exercise of the rights guaranteed in section

7 ; Provided, That this paragraph shall not im-
pair the right of a labor organization to pre-

scribe its own rules with respect to the acquisi-

tion or retention of membership therein ; or (B)
an employer in the selection of his representa-

tives for the purposes of collective bargaining
or the adjustment of grievances;

(2) To cause or attempt to cause an em-
ployer to discriminate against an employee in

violation of subsection (a) (3) or to discrimi-

nate against an employee with respect to whom
membership in such organization has been
denied or terminated on some ground other

than his failure to tender the periodic dues and
the initiation fees uniformly required as a con-

dition of acquiring or retaining membership;
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In the United States District Court for the

Northern District of California,

Southern Division

No. 33063

UNITED STATES OF AMERICA,
Plaintiff,

vs.

WEST COAST FAST FREIGHT, INC., a corpo-

ration,

Defendant.

INFORMATION

The United States Attorney charges:

Count 1.

On or about the ninth day of September, 1950, in

the Northern District of California, Southern Divi-

sion, West Coast Fast Freight, Inc., defendant, did,

knowingly and wilfully, engage in an interstate

operation on a public highway, as a common carrier

by motor vehicle, and, as such carrier, did transport

a shipment of dangerous explosives, including, 270

boxes of detonating fuses, by motor vehicle on pub-

lic highways from Oakland, California, to Seattle,

Washington, for the Sierra Ordnance Depot, for

compensation, in the amount of $771.40, without

there being in force with respect to defendant a

certificate of public convenience and necessity issued

by the Interstate Commerce Commission authoriz-

ing such interstate operations. (49 U.S.C. 306(a))



4 West Coast Fast Freight, Inc., vs.

Count 2.

On or about the sixteenth day of October, 1950, in

the Northern District of California, Southern Divi-

sion, West Coast Fast Freight, Inc., defendant, did,

knowingly and wilfully, engage in an interstate

operation on a public highway, as a common carrier

by motor vehicle, and, as such carrier, did transport

a shipment of dangerous explosives, including 45

pallets explosive projectile for cannon, by motor

vehicle on public highways from Oakland, Calif., to

Pomona, near Yakima, Washington, for the Sierra

Ordnance Depot, for compensation, in the amount of

$1121.22, without there being in force with respect

to defendant a certificate of public convenience and

necessity issued by the Interstate Commerce Com-

mission authorizing such interstate operations. (49

U.S.C. 306(a))

Count 3.

On or about the third day of November, 1950, in

the Northern District of California, Southern Divi-

sion, West Coast Fast Freight, Inc., defendant, did,

knowingly and wilfully, engage in an interstate op-

eration on a public highway, as a common carrier by

motor vehicle, and, as such carrier, did transport a

shipment of dangerous explosives, including, 14

boxes of rocket ammunition with empty projectiles,

by motor vehicle on public highways from Oakland,

California, to Fort Lewis, near Tacoma, Washing-

ton, for the Sierra Ordnance Depot, for compensa-

tion, in the amount of $737.20, without there being

in force with respect to defendant a certificate of

public convenience and necessity issued by the
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Interstate Commerce Commission authorizing such

interstate operations. (49 U.S.C. 306(a))

Count 4.

On or about the tenth day of November, 1950, in

the Northern District of California, Southern Divi-

sion, West Coast Fast Freight, Inc., defendant, did,

knowingly and wilfully, engage in an interstate op-

eration on a public highway, as a common carrier by

motor vehicle, and, as such carrier, did transport a

shipment of dangerous explosives, including, 540

boxes ammunition for cannon with explosive projec-

tiles, by motor vehicle on public highways from

Oakland, California, to Fort Lewis, near Tacoma,

Washington, for the Sierra Ordnance Depot, for

compensation, in the amount of $743.80, without

there being in force with respect to defendant a

certificate of public convenience and necessity issued

by the Interstate Commerce Commission authoriz-

ing such interstate operations. (49 U.S.C. 306(a))

Count 9.

On or about the seventeenth day of December,

1950, in the Northern District of California, South-

ern Division, West Coast Fast Freight, Inc., de-

fendant, did, knowingly and wilfully, engage in an

interstate operation on a public highway, as a com-

mon carrier by motor vehicle, and, as such carrier,

did transport a shipment of dangerous explosives,

including, 543 boxes hand grenades, by motor ve-

hicle on public highways from Oakland, California,

to Portland, Oregon, for the Sierra Ordance Depot,
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for compensation, in the amount of $695.40, without

there being in force with respect to defendant a

certificate of public convenience and necessity is-

sued by the Interstate Commerce Commission au-

thorizing such interstate operations. (49 U.S.C.

306(a))

Count 12.

On or about the seventeenth day of April, 1951,

in the Northern District of California, Southern

Division, West Coast Fast Freight, Inc., defendant,

did, knowingly and wilfully, engage in an interstate

operation on a public highway, as a common carrier

by motor vehicle, and, as such carrier, did transport

a shipment of dangerous explosives, including, 500

cases ammunition for cannon with explosive projec-

tiles by motor vehicle on public highways from Oak-

land, Calif., to Fort Lewis, near Tacoma, Washing-

ton, for the Sierra Ordnance Depot, for compensa-

tion, in the amount of $752.40, without there being

in force with respect to defendant a certificate of

public convenience and necessity issued by the Inter-

state Commerce Commission authorizing such inter-

state operations. (49 U.S.C. 306(a))

Count 13.

On or about the eighteenth day of April, 1951, in

the Northern District of California, Southern Divi-

sion, West Coast Fast Freight, Inc., defendant, did,

knowingly and wilfully, engage in an interstate

operation on a public highway, as a common carrier

by motor vehicle, and, as such carrier, did trans-
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port a shipment of dangerous explosives, including,

675 boxes ammunition for cannon with explosive

projectiles, by motor vehicle on public highways

from Oakland, California, to Pomona, near Yakima,

Washington, for the Sierra Ordnance Depot, for

compensation, in the amount of $786.60, without

there being in force with respect to defendant a

certificate of public convenience and necessity issued

by the Interstate Commerce Commission authorizing

such interstate operations. (49 U.S.C. 306(a))

Count 14.

On or about the twentieth day of April, 1951, in

the Northern District of California, Southern Divi-

sion, West Coast Fast Freight, Inc., defendant, did,

knowingly and wilfully, engage in an interstate op-

eration on a public highway, as a common carrier

by motor vehicle, and, as such carrier, did trans-

port a shipment of dangerous explosives, including,

210 boxes ammunition for cannon with explosive

projectiles, by motor vehicle on public highways

from Oakland, California, to Pomona, near Yakima,

Washington, for the Sierra Ordnance Depot, for

compensation, in the amount of $786.60, without

there being in force with respect to defendant a

certificate of public convenience and necessity issued

by the Interstate Commerce Commission authorizing

such interstate operations. (49 U.S.C. 306(a))

Count 15.

On or about the twenty-sixth day of April, 1951,

in the Northern District of California, Southern Di-

vision, West Coast Fast Freight, Inc., defendant, did,
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knowingly and wilfully, engage in an interstate op-

eration on a public highway, as a common carrier

by motor vehicle, and, as such carrier, did transport

a shipment of dangerous explosives, including, 246

boxes ammunition for cannon with explosive pro-

jectiles, by motor vehicle on public highways from

Oakland, California, to Pomona, near Yakima,

Washington, for the Sierra Ordnance Depot, for

compensation, in the amount of $786.60, without

there being in force with respect to defendant a

certificate of public convenience and necessity is-

sued by the Interstate Commerce Commission au-

thorizing such interstate operations. (49 U.S.C.

306(a))

Count 16.

On or about the twenty-seventh day of April,

1951, in the Northern District of California, South-

ern Division, West Coast Fast Freight, Inc., defend-

ant, did, knowingly and wilfully, engage in an inter-

state operation on a public highway, as a common

carrier by motor vehicle, and, as such carrier, did

transport a shipment of dangerous explosives, in-

cluding, 1,084 cases ammunition for cannon with

explosive projectiles, by motor vehicle on public

highways from Oakland, California, to Pomona,

near Yakima, Washington, for the Sierra Ordnance

Depot, for compensation, in the amount of $786.60,

without there being in force with respect to defend-

ant a certificate of public convenience and necessity

issued by the Interstate Commerce Commission au-

thorizing such interstate operations. (49 U.S.C.

306(a))
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Count 17.

On or about the sixth day of May, 1951, in the

Northern District of California, Southern Division,

West Coast Fast Freight, Inc., defendant, did,

knowingly and wilfully, engage in an interstate op-

eration on a public highway, as a common carrier by

motor vehicle, and, as such carrier, did transport a

shipment of dangerous explosives, including, 232

boxes rocket ammunition for cannon with empty

projectiles, by motor vehicle on public highways

from Oakland, California, to Seattle, Washington,

for the Sierra Ordnance Depot, for compensation,

in the amount of $752.40, without there being in

force with respect to defendant a certificate of pub-

lic convenience and necessity issued by the Inter-

state Commerce Commission authorizing such inter-

state operations. (49 U.S.C. 306(a))

Count 19.

On or about the nineteenth day of April, 1951, in

the Northern District of California, Southern Di-

vision, West Coast Fast Freight, Inc., defendant,

did, knowingly and wilfully, engage in an interstate

operation on a public highway, as a common carrier

by motor vehicle, and as such carrier, did transport

a shipment of dangerous explosives, including, 615

boxes ammunition for cannon with explosive pro-

jectiles, by motor vehicle on public highways from

Oakland, California, to Pomona, near Yakima,

Washington, for the Sierra Ordnance Depot, for

compensation, in the amount of $786.60, without

there being in force with respect to defendant a

certificate of public convenience and necessity is-
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sued by the Interstate Commerce Commission au-

thorizing such interstate operations. (49 U.S.C.

306(a))

Count 20.

On or about the first day of May, 1951, in the

Northern District of California, Southern Division,

West Coast Fast Freight, Inc., defendant, did,

knowingly and wilfully, engage in an interstate

operation on a public highway, as a common car-

rier by motor vehicle, and, as such carrier, did trans-

port a shipment of dangerous explosives, including,

18 boxes of black powder, by motor vehicle on pub-

lic highways from Oakland, California, to Seattle,

Washington, for the Sierra Ordnance Depot, for

compensation, in the amount of $752.40, without

there being in force with respect to defendant a

certificate of public convenience and necessity is-

sued by the Interstate Commerce Commission au-

thorizing such interstate operations. (49 U.C.S.

306(a))

[Endorsed] : Filed Oct. 25, 1951.

United States District Court for the

Northern District of California

Southern Division

At a stated term of the United States District

Court for the Northern District of California,

Southern Division, held at the courtroom thereof,

in the City and County of San Francisco, on Thurs-

day, the seventeenth day of April in the year of

our Lord one thousand nine hundred and fifty-two.
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Present: The Honorable Michael J. Roche, Dis-

trict Judge.

[Title of Cause.]

(Order Denying Motion for Judgment of Acquit-

tal and Motion to Strike;

Finding of Guilty on Counts 1, 2, 3, 4, 9, 12, 13,

14, 15, 16, 17, 19 and 20 of Information;

By Stipulation, Ordered Counts 5, 6, 7, 8, 10, 11,

18, 21, 22, 23, 24 and 25 of Information be Dis-

missed.)

The parties hereto being present as heretofore,

the further trial of this case was this day resumed.

After further arguments by respective counsel, It Is

Ordered that defendant's motion for judgment of

acquittal and motion to strike be, and each is hereby,

Denied.
* * * *

After arguments by respective counsel, it is the

Finding of the Court that the defendant is Guilty as

charged in Counts 1, 2, 3, 4, 9, 12, 13, 14, 15, 16, 17,

19 and 20 of the information. Ordered that defend-

ant pay a fine of One Hundred Dollars ($100.00) on

each of said Counts 1, 2, 3, 4, 9, 12, 13, 14, 15, 16, 17, 19

and 20—(Total fine imposed Thirteen Hundred Dol-

lars ($1300.00)). Ordered that the defendant be

granted a five (5) day stay of execution of judg-

ment.

By stipulation, Further Ordered that Counts 5, 6,

7, 8, 10, 11, 18, 21, 22, 23, 24 and 25 of information

be dismissed.

* * * * *
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United States District Court for the Northern

District of California,

Southern Division

No. 33063

UNITED STATES OF AMERICA

vs.

WEST COAST FAST FREIGHT, INC., a corpo-

ration.

JUDGMENT AND COMMITMENT

On this seventeenth day of April, 1952, came the

attorney for the government and the defendant ap-

peared in person and with counsel.

It Is Adjudged that the defendant has been con-

victed upon its plea of Not Guilty (entered by I. W.
Shepard, Secretary of the defendant corporation),

and a Finding of Guilty of the offense of violations

of Title 49, United States Code, Section 306(a)—(De-

fendant, West Coast Fast Freight, Inc., a corpora-

tion, a common carrier by motor vehicle, on or

about September 9, 1950, and various dates there-

after, in the Northern District of California, South-

ern Division, did knowingly and wilfully engage in

transportation of property (dangerous explosives,

etc.) by motor vehicle in interstate commerce on a

public highway for compensation, without a certifi-

cate of public convenience and necessity having been

issued by the Interstate Commerce Commission au-

thorizing such interstate operations, as charged in
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Counts 1, 2, 3, 4, 9, 12, 13, 14, 15, 16, 17, 19, and

20 of information; and the court having asked the

defendant whether it has anything to say why judg-

ment should not be pronounced, and no sufficient

cause to the contrary being shown or appearing to

the Court,

It Is Adjudged that the defendant is guilty as

charged and convicted.

It Is Adjudged that the defendant is hereby sen-

tenced to pay a fine to the United States of America

in the sum of One Hundred Dollars ($100.00) on

each of Counts 1, 2, 3, 4, 9, 12, 13, 14, 15, 16, 17, 19,

and 20 of the information. (13 counts.)

Total fine imposed—One Thousand Three Hun-

dred Dollars ($1,300.00).

(Information consisting of 25 counts. Counts 5, 6,

7, 8, 10, 11, 18, 21, 22, 23, 24, 25 of information here-

tofore ordered dismissed.)

(Defendant granted a stay of execution of judg-

ment to April 24, 1952.)

It Is Ordered that the Clerk deliver a certified

copy of this judgment and commitment to the

United States Marshal or other qualified officer and

that the copy serve as the commitment of the de-

fendant.

/s/ MICHAEL J. ROCHE,
United States District Judge.

Examined by:

/s/ CHARLES ELMER COLLETT,
Assistant U. S. Attorney.
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Judgment and Commitment filed and entered this

seventeenth day of April, 1952.

C. W. CALBREATH,
Clerk,

/s/ By L. R. PETTIGREW,
Deputy Clerk.

[Title of District Court and Cause.]

NOTICE OF APPEAL
Name and address of appellant: West Coast Fast

Freight, Inc., 650 Hanford Street, P. O. Box 3026,

Seattle 14, Washington.

Name and address of appellant's attorney: Glanz

& Russell, 639 South Spring Street, Los Angeles 14,

California, MAdison 9-1134.

Offense: All counts of the Information (Counts

1, 2, 3, 4, 9, 12, 13, 14, 15, 16, 17, 19 and 20) charge

the defendant with knowingly and wilfully engaging

in interstate operations on a public highway, as a

common carrier by motor vehicle in the transporta-

tion of dangerous explosives for compensation with-

out there being in force with respect to the defend-

ant a certificate of public convenience and necessity

issued by the Interstate Commerce Commission au-

thorizing such interstate operations (49 U.S.C.

306(a)).

Statement of Judgment : Defendant was adjudged

guilty on Counts 1, 2, 3, 4, 9, 12, 13, 14, 15, 16, 17, 19

and 20 of the Information by the Court on April 17,

1952, and fined the sum of One Hundred Dollars I

($100.00) as to each count (or a total of $1300.00).
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West Coast Fast Freight, Inc., the above-named

appellant, hereby appeals to the United States Court

of Appeals for the Ninth Circuit from the above-

stated judgment.

Date: April 24, 1952.

GLANZ & RUSSELL,
/s/ By THEODORE W. RUSSELL,

Appellants ' Attorneys.

[Endorsed] : Filed April 25, 1952.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, C. W. Calbreath, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing and

accompanying documents and exhibits, listed below,

are the originals filed in this Court in the above-

entitled case, and that they constitute the record on

appeal as designated by the attorneys for the Appel-

lant:

Information.

Docket entries.

Minutes of April 17, 1952.

Judgment.

Notice of appeal.

Order for deposit in fine and costs in the registry

of the court pending appeal.

Statement of intended points on appeal.

Designation of record on appeal.

Reporter's transcript, April 15, 16, 17, 1952.
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Plaintiff's Exhibits 1 to 25.

Defendant's Exhibit "A".

In Witness Whereof I have hereunto set my hand

and affixed the seal of said District Court this

twenty-eighth day of May, 1952.

[Seal] C. W. CALBREATH,
Clerk,

/s/ By C. M. TAYLOR,
Deputy Clerk.

In the District Court of the United States for the

Northern District of California,

Southern Division

No. 33063

UNITED STATES OF AMERICA,
Plaintiff,

vs.

WEST COAST FAST FREIGHT,
Defendant.

REPORTER'S TRANSCRIPT
Tuesday, April 15, 1952

Before : Hon. Michael J. Roche, Judge.

Appearances : For the Government : C. Elmer Col-

lett, Esq. For the Defendant : Theodore Russell, Esq.
***** r-j *"]

* Page numbering appearing at top of page of original Reporter's

Transcript of Record.
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WILLIAM L. HARRISON

called as a witness on behalf of the Government,

sworn.

The Court : Q. What is your full name, please ?

A. William L. Harrison.

Q. And where do you live, Mr. Harrison?

A. I reside in San Mateo now.

Q. And what is your business or occupation?

A. I am attorney with the Interstate Commerce

Commission, Bureau of Motor Carriers.

Q. How long have you been so engaged?

A. I have been with the Interstate Commerce

Commission, [6] Buieau of Motor Carriers, since

1939. First as a special agent, and since September

of 1951 as attorney.

Q. What is the nature of your work during that

period ?

A. Most of it was investigation work on com-

plaints against Motor carriers operating on public

highways.

Mr. Collett: If the Court please, for the record

I would like to have the Clerk mark for identifica-

tion as Plaintiff's Exhibit No. 1 the certificate of

public convenience and necessity.

The Court: It may be admitted and marked.

The Clerk: Government's Exhibit 1 marked for

identification.

(Whereupon certificate identified above was

marked Government's Exhibit No. 1 for iden-

tification only.)
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(Testimony of William L. Harrison.)

Mr. Collett: And the application for change or

extension of operations as Government's No. 2.

The Clerk: Government's Exhibit 2 marked for

identification.

(Whereupon application identification above

was marked Government's Exhibit No. 2 for

identification only.)

Mr. Russell: You are not ?

Mr. Collett: For identification.

Mr. Russell: I see.

Mr. Collett : And with the exception of the cover

page here, which is simply for convenience, the

group of documents [7] that is contained in each

one of these separate groups, as next in order for

identification. This pertains to each one of the 20

counts.

The Court: Let it be admitted and marked for

purposes of identification.

The Clerk: Each of these marked as a different

number ?

Mr. Collett: Yes, as a different number, because

they all pertain to different counts.

The Clerk: I will announce the numbers later.

Direct Examination

Mr. Collett: Q. Mr. Harrison, what is your

official capacity with the Interstate Commerce Com-

mission 1

A. At the present time I am attorney for the

Interstate Commerce Commission and have been

since September of 1951. Prior to that time for
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(Testimony of William L. Harrison.)

approximately 12 years I was special agent engaged

in investigation work.

Q. Engaged in investigation work. Now as part

of the performance of your official duties, did you

personally investigate the matter which is charged

in the information pertaining to the violation of the

authority in the information that is before this

Court at this time? A. Yes, I did.

Q. Are you familiar with the record of the

Interstate Commerce Commission at Washington,

D. C, as to the applications that have been made by

this defendant? [8]

A. Yes, I am familiar with them.

Q. I will show you Government's Exhibit No. 1

for identification and I will ask you what that is,

if you will identify it, please?

A. I have examined this document, and it is a

certified copy, certified by the Secretary of the

Interstate Commerce Commission, and it consists of

all of the present operating authority held by West

Coast Fast Freight, Inc.

Q. Is that likewise the authority during the

period from September the 1st, 1950 to and includ-

ing May the 6th of 1951? A. Yes.

Mr. Collett: I will ask that it be admitted as

Plaintiff's Exhibit No. 1 in evidence.

Mr. Russell: We have no objection.

The Court: It may be admitted and marked.

The Clerk: Plaintiff's Exhibit No. 1 heretofore

marked for identification, now in evidence.

(Whereupon Government's Exhibit No. 1 for

identification only was received in evidence.)
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(Testimony of William L. Harrison.)

Mr. Collett: Q. I will show you Government's

Exhibit for identification No. 2 and ask you to

identify that document.

A. I might say that Exhibit No. 1, which con-

sists of the defendant's operating rights, is referred

to in Commission [9] language as Docket No. 55905.

That is the number that is applied to their operat-

ing authority.

This document is numbered Docket No. 55905

sub 34. This is an application for extension of the

defendant's operating authority. The sub 34 indi-

cates that they have been—there have been some

33 other changes in the docket prior to this time,

which are incorporated in Exhibit 1.

No. 34 is an application filed by the defendant

on January the 9th of 1951, wherein the defendant

applied for authority to extend its operating author-

ity to include the transportation of explosives and

all other dangerous explosives.

Q. Now calling your attention in that document

—well, first—strike that.

Mr. Collett: I will ask that be admitted into

evidence as Plaintiff's Exhibit No. 2.

Mr. Russell : I wonder if I might have the oppor-

tunity of examining it for a moment?

The Court: Certainly.

Mr. Collett: Surely. I am sorry; I thought you

had.

Mr. Russell : I had looked at it, I just want to

check one thing. Might I have just a moment, Your

Honor*?

(Conversation between Messrs. Collett and

Russell out of hearing of the Reporter.)
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(Testimony of William L. Harrison.)

Mr. Collett: There is no question, if the Court

please— [10] counsel is calling my attention, I

have the entire record of this matter before the

Interstate Commerce Commission, which is avail-

able to counsel to be utilized in any manner that

he sees fit. He calls my attention to the fact that

the original application bears the stamp on here of

October the 25th, 1950. As to the matters pertain-

ing to the record before the Interstate Commerce

Commission, the record is here. I would not—unless

it is necessary, because this is the property of the

Interstate Commerce Commission at Washing-

ton

The Court: It is available to counsel'?

Mr. Russell: Yes, I understand. I thought per-

haps we could obviate the objection to the docu-

ment, if we might have the understanding that the

application itself was originally filed October 24,

1950.

The Court: So stipulated?

Mr. Collett: So stipulated.

The Court: Let the record so show.

Mr. Collett: That whatever

Mr. Russell: That because of certain terminol-

ogy used therein, a request for clarification was
made by the Commission upon the applicant, that

that clarification, I should say that pending the

receipt of that, an order was entered by the Com-
mission dismissing because of a lack of clarity,

which, when it was cleared up, January 9th, 1951,

reinstated the application. [11]
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(Testimony of William L. Harrison.)

Mr. Collett: That the order of dismissal is on

the 21st day of December, 1950?

The Court: And it was reinstated when?

Mr. Russell: It was accepted without a formal

order of reinstatement, but upon the filing of an

informal letter of amendment on January 9, 1951,

I believe is the date.

The Court: So stipulated?

Mr. Collett: So stipulated.

The Court: Let the record so show.

Mr. Russell: And I would like to ask that it

be further stipulated that a petition for reconsider-

ation of the decision of the Commission has been

filed by the applicant, I believe on February 22nd.

Mr. Collett: February the 25th.

Mr. Russell: 1952.

Mr. Collett: '52.

Mr. Russell: And that that motion or petition

is pending and undetermined at the time of this

hearing.

Mr. Collett: So stipulated.

The Court: Let the record so show.

Mr. Russell: With that exception, I have no

objection to that document.

The Court: Let it be admitted and marked next

in order.

The Clerk: Government's Exhibit 2, heretofore

marked for identification, now in evidence. [12]

(Whereupon Government's Exhibit No. 2 for

identification only was received in evidence.)
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The Court : Is there any correction in that state-

ment you wish to make?

The Witness: No, that is correct, Your Honor.

The Court: All right.

Mr. Collett: At this time, if the Court please, I

will also read into the record the document clari-

fying the application, which counsel for the defend-

ant has just referred to, which bears the date of

January the 4th, 1951, over the stationery of Wil-

liam B. Adams, Pacific Building, Portland 4, Ore-

gon, and addressed to Mr. W. Y. Blanding, director,

Interstate Commerce Commission, Bureau of Motor

Cariers, Washington 25, D. C.

"Re Docket MC 55905 sub 34, West Coast Fast

Freight, Inc.

"Dear Sir: Confirming telephone conversation

it is requested that the above apj)lication be

amended to read as follows:

" 'Explosives of all types, including dangerous

explosives in connection with presently authorized

routes and territories in the states of California,

Oregon, Washington, Idaho and Montana.'

"The purpose of the application is to add explo-

sives as a commodity wherever explosives as [13]

a commodity is not specified or included in descrip-

tions of presently authorized operating authority.

No duplication of authority is requested, nor is any

broadening of points of service or of territories of

service requested, except as to the addition of the

commodity explosives.

"I certify that I have this date served a copy
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of this letter upon all known existing carriers, in-

cluding carriers listed in the application, and upon

the regulatory bodies of the several states involved.

"Very truly yours,

"William B. Adams."

Counsel, for the record, William B. Adams is an

attorney representing the defendant in this action

before the Interstate Commerce Commission?

Mr. Russell: That is correct; we so stipulate.

The Court: Let the record so show.

The Clerk: Government's Exhibits 3 through 22,

inclusive marked for identification.

(Whereupon documents referred to on page

8, above, were marked Government's Exhibits

3 through 22 for identification only.) [14]
*****
Mr. Collett: Q. Mr. Harrison, calling your at-

tention to the portion that I just read, I will ask

you to read that, and what is the significance of the

"without restriction" in that provision?

Mr. Russell: To which I am going to object on

the grounds that it calls for a conclusion of the

witness without any proper foundation being laid

to show that the witness is qualified to give us an

expert opinion as to the meaning of the term used

in the language of the certificate.

The Court: The objection will be sustained; you

will have to lay your foundation first.

Mr. Collett: Q. Mr. Harrison, you first went

into the service with the Interstate Commerce Com-

mission when? A. In January of 1940.



United States of America 25

(Testimony of William L. Harrison.)

Q And what was the nature of your duties at

that time?

A. I was employed as a special agent.

Q. To investigate what?

A. Investigating complaints and violations of

the Motor Carrier Act, as it was known at that

time, before the Transportation Act of 1940 was

changed. It is known as Part 2 of the Interstate

Commerce Act now, pertaining only to motor car-

rier operations.

Q. And how long did you continue in that work ?

A. Until September of 1951, with the exception

of a couple of years I was in the service.

Q. And during the course of that time, did your

work call for you to be familiar with all of the pro-

visions of the Interstate Commerce Act?

A. Generally so, yes.

Q. And pertaining to the action of the Com-

mission in the provision or prescription of various

authorities determining the operating authority of

various companies and application made therefor?

A. That's correct.

Q. Since 1950, when you terminated your activ-

ity as an investigator, what has been your employ-

ment?

A. I have been serving as attorney for the

Bureau of Motor Carriers.

Q. And what has been the extent of your duties

as an attorney?

A. It is the review of investigation reports and

the preparation of reports to the Commission with
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respect to proposed prosecutions and settlement of

matters of a legal nature.

Q. And has that included the examination of

all investigative reports pertaining to all types of

violations pertaining to the motor carriers?

A. That's correct.

Q. And your work has been exclusively as to

motor carriers, [20] has it, during this period ?

A. That is correct.

Mr. Collett: Well, I will renew the question at

this time.

Mr. Collett: Q. Calling your attention to Sheet

No. 5, the portion which I last read, and which I

will again call to your attention, at the top of the

page, services authorized to and from all inter-

mediate points north of Sacramento, on the above-

described highways between Los Angeles, Califor-

nia, and Portland, Oregon ; between Davis Junction,

California, and Red Bluff, California; and between

Junction City, Oregon, and Portland, Oregon, with-

out restriction—what is the meaning of the provi-

sion therein, "without restrictions"?

Mr. Russell: To which I would still like, if the

Court please, to interpose the objection that there

has been no proper foundation laid, and in view of

the statements, I would like to specify more par-

ticularly what I have in my mind, that there is

nothing shown in the foundation laid with respect

to the experience of this witness to show that he

has ever participated in the portion of the Com-

mission's functions and which the designation and
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use of terms in certificates, of which that is a part,

and that there is no showing that he has ever been

called upon to act in a semi-judicial capacity on

behalf of the Commission, where he has been called

upon, or under his duties has formally interpreted

[21] what the meaning of the certificate is.

The Court: You may ask him whether or not

he has.

Mr. Collett: Q. You have heard the objection

of counsel. Have you had the experience that has

been indicated by that objection?

A. Well, necessarily in the conduct of my duties

I have been required to read, review and analyze

certificates. That is one of the first things that we
must do in order to know where we stand before we

can start an investigation, and I have read and

studied many of them, together with many decisions

of the Commission in the interpretation of certifi-

cates. Naturally during that period of time I feel

that I have a reasonably legal understanding of

what the certificate means and what the Commis-

sion intended that it should mean. I have not sat

as an examiner, however, in any administrative

proceeding. That is a separate and entirely different

function from the one which I have performed.

The Court: Is there any other person in your

organization who could meet this test that is con-

fronting the Court now?

The Witness: Well, we do have examiners with-

in

The Court: Are they more familiar?
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The Witness : Not necessarily. I would say from
the standpoint of interpretation of a certificate,

that is.

The Court: My own thought goes to the weight

of the testimony. [22]

Mr. Russell : Well, I had posed the matter, Your
Honor, because in this type of proceeding it is my
understanding that there is a section known as the

section of certificates, whose primary function is

to describe these documents, and also that the mat-

ter of formal interpretation of the meaning of

language is delegated to others, who are brought

under the provisions of the Administrative Proce-

dure Act. where they deal after formal proceeding

and discussion and so forth, with respect to inter-

pretations. It strikes me that—I won't urge my
objection further, but submit the objection, that

that is the only type of person who should be able

to advise us what a certificate means.

The Court: Under the circumstances here, I

shall say that under the rule, it will go to the weight

of the testimony. That won't preclude you from

presenting testimony to rebut any testimony that

this witness may give. All right, let the record so

show. The objection will be overruled.

The Witness: May I see this?

Mr. Collett: Q. Yes. (Handing to witness.)

Mr. Russell: If the Court please, I want it

clearly understood I am not trying to further argue

the ruling with respect to this matter, but in one

sense, the testimony which the witness is purporting
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now to give also relates to this matter which I indi-

cated goes to the basic defense. I would prefer to

pose that phase of the objection, if that is [23]

what it is, when it is pointed to the direct matter

in issue, rather than to this point; just so that it

won't be understood that I had waived or stepped

back, and that the matter is still open.

The Court: Let the record disclose there is a

running objection to this line of testimony. Counsel

has just indicated that.

Mr. Collett: I understand the objection of coun-

sel, if the Court please, as going to be specifically

related to the term "dangerous explosives.
'

'

The Court: Yes.

Mr. Collett: Yes. Well that matter we will meet

when it arises.

The Caurt: And your objection is noted. I will

allow the testimony to go in subject to your motion

to strike.

Mr. Russell: Very well, with that understand-

ing.

The Witness: (Answer) This particular provi-

sion which you have reference to now pertains to

the service to intermediate points on the route be-

tween Los Angeles, California, and Portland, Ore-

gon. The wordage of the certificate shows that there

is some restriction to the service of intermediate

points on northbound traffic and some on south-

bound traffic, and within certain designated areas

within that route there are not restrictions, that they

can handle traffic both ways. The primary restric-
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tion on the commodity, however, retains [24] its

identity in the reciting part of the authority, where

it says, " general commodities, except those of

unusual value and except dangerous explosives."

Those are restricted in any event.

The Court: We will take a recess.

(Recess.)

The Clerk: Government Exhibits 23 and 24

marked for identification.

(Whereupon documents above referred to

were marked Government Exhibits Nos. 23 and

24 for identification only.)

Mr. Collett: If the Court please, to assist the

Court in visualizing the routes, I have obtained

from the defendant a portion of the western terri-

tory of the United States which is marked on the

red lines the areas, the highways over which they

operate, and I will ask that be introduced in evi-

dence.

Mr. Russell: No objection.

The Court: Admitted, and marked.

The Clerk : Government Exhibit 25 admitted and

filed in evidence.

Mr. Collett : Also the following stipulation, if the

Court please, that the term "except dangerous ex-

plosives" which we have referred to now several

times that is contained in the operating authority,

that the term "except dangerous explosives" is con-

tained in that portion of the certificates which de-
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scribes the operating authority from Oakland, [25]

California, to Tacoma, Washington.

(Whereupon the western territory statement

referred to above was received in evidence and

marked Government's Exhibit No. 25.)

Mr. Russell: We are willing to so stipulate.

The Court: The record will so show.

Mr. Collett: I will read it again, if there is any

doubt. That the term "except dangerous explosives"

is contained in that portion of the certificate which

describes the operating authority from Oakland,

California, to Tacoma, Washington.

The Court: What does that spell out?

Mr. Collett: If the Court please, we are endeav-

oring to present to the Court that any transport

over the area from Oakland, California, to Tacoma,

Washington, as related to the "except dangerous

explosives,
'

' if that is a restriction, that it applies to

any shipment which went over those routes.

Mr. Russell: Perhaps we are saying the same

thing. It is our understanding of this that these

portions of exhibit 1 which undertakes to describe

the operating authority authorizing the defendant

to traverse the highways between Oakland and

Tacoma contained in it the words "except danger-

ous explosives."

The Court: "Except dangerous explosives"

—

very well.

Mr. Collett: Q. Mr. Harrison, did you person-

allv examine the records and books of the defend-
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ant as pertaining [26] to the operations which were

involved in the information? A. I did.

Q. Which is now before this Court?

A. I did.

Q. I show you Government Exhibit 3 for iden-

tification, which contains three separate documents

(handing to witness). Would you identify those

documents ?

The Court: What are they?

A. These documents are what is known in the

industry as freight bills.

According to the regulations, every carrier must

execute a receipt or freight bill or some instrument

which indicates the transportation being performed.

It must show the point of origin and the shipper,

the point of destination and the consignee, the date,

a description of the commodity transported, the

rate, and the transportation charges.

That is substantially what each carrier must

issue.

This particular exhibit is a freight bill, which

happens to be a delivery copy of a freight bill.

The carrier makes several copies of these bills for

their own convenience but they use one copy gener-

ally for the consignee's signature as proof of deliv-

ery.

The Court: No objection to the copy?

Mr. Russell: No, so far as the fact that it is a

copy. [27] I do have an objection to the document.

A. This document was examined by me in the

office of West Coast Fast Freight in Seattle, Wash-
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ington, which is their domicile, and it was photo-

stated by employees of West Coast at my request.

This particular document shows the transporta-

tion of

Mr. Russell: Just a moment. I would like to

interpose an objection and say that this proposed

testimony is not responsive in that the document

would be the best evidence as to what it does reflect,

and ask that the witness should not read from it

prior to the time, since I have an objection to the

document itself. A. This freight bill

The Court: He may read the freight bill. No
objection to that, is there?

Mr. Russell: Well, yes. That is what I have

objection to. I have an objection to the admissi-

bility of the document on the issues of the case,

which I propose to interpose when the document is

formally offered.

Mr. Collett: Well, if the Court please, in order

to facilitate the objection, at this time we will iden-

tify the other two documents, I will offer them into

evidence, and he can make his objection.

The Court: Very well.

Mr. Collett: Q. Would you identify the other

two [28] documents attached thereto?

A. Well, this particular movement from origin

to destination was beyond the operating authority

of the defendant, wThich is a point in issue. It was

turned over to a beyond carrier and delivered.

The Court: Same shipment?

A. The same shipment.
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Mr. Russell: I would like to make a motion to

strike, if the Court please, the statement of the

witness as nonresponsive to the question and it is

immaterial to the proceedings, and no foundation

laid that he knows it was transported beyond. I

think it is immaterial.

The Court: Do you know yourself, or only from

those documents?

A. From the document and from my interview

with Mr. Gottstein, who is the Government bill of

lading clerk for the defendant, and he verified that

this shipment went beyond, and I personally did

check that matter because I wanted to clarify

whether this beyond carrier had authority to trans-

port dangerous explosives.

Mr. Collett: Q. And the third document.

A. That is a correction

The Court: Let the record show the objection

will be overruled. I will allow this subject to your

motion to strike.

A. This is a correction bill. The freight charges

originally [29] as contained on the face of the bill

were not correct, and a correction bill was issued.

These three documents were attached together and

were furnished me by the defendant attached as

they are here.

Mr. Collett: Q. And are those photostatic cop-

ies? A. Yes, they are.

Q. They were made by you or at your request

from the original documents which you obtained

from the files of the defendant, is that correct?
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A. They were made by an employee of the West

Coast at my request.

Mr. Collett: I offer them into evidence, if the

Court please.

Mr. Russell: If the Court please, I have an

objection to the admissibility of the documents, and

I am prepared to argue the matter with reference

to certain cases. I feel it is quite material to the

case and I would like to be heard on them if I may.

I would like to state first to the Court that we
have here in a sense a rather peculiar position. The

matter has not been developed, and my objection

in part goes to the failure of the foundation, not

in the sense of the validity of the copy but on a

more basic matter.

We have a rather peculiar situation, in that the

merchandise being transported by the defendant, as

I think it [30] will appear in all or substantially

all of the counts of the complaint, moved under seal

of the United States Government and that access

to the lading was not available to the defendant at

the time it moved the freight or at the time that

it prepared the documents of which Exhibit 3 are a

specimen.

The Court: "Under seal"—I don't follow that.

Mr. Russell : The physical vehicle when it moves

from a Government installation is sealed with a

metal seal which cannot be removed without de-

stroying the seal, and when it moves for the United

States Government, as these did, the Government

seals it at point of origin with Government employ-
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ees and when it arrives at its destination they must

be the ones to break the seal. So that while the

property is in the custody of the defendant, it has

no way of knowing nor can it know what the com-

modity is that is inside of the vehicle, which is its

vehicle.

I would like to call the Court's attention to the

case of Reinke vs. The United States in the Circuit

Court of Appeals of the Missouri Area in 278 Fed

at page 724, wherein the defendant was charged in

a prosecution of larceny from a railroad box car

of certain automobile tires, in interstate commerce.

The Government undertook to do much as the Gov-

ernment has done here, to call a representative of

the railroad company—in that instance to identify

the shipping documents [31] prepared by it, by the

railway, for the transportation of the merchandise.

The documents were offered by a witness other than

the witness or the person who actually prepared

these documents. Over the objection of the defend-

ant they were admitted in the trial court. They

included the bill of lading and certain other freight

bill documents. The Court held on appeal that there

was no proper foundation laid for receiving those

papers in evidence, that they were clearly hearsay

on the issue of what the contents of the vehicle were

and on the issue of the fact of its interstate trans-

portation—but more particularly on the issue of

the contents of the vehicle itself.

T would, like to also call to the attention of the

Court the case of Ellis vs. The United States in the
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Eighth Circuit Court of Appeals, appearing in 57

Fed 2nd at 502, a 1932 case, in which the defend-

ant was charged with unlawfully breaking the seal

of a railroad car and entering it with intent to

commit larceny. In that instance the Government

went further than has been done as the foundation

for these documents by calling specific persons who
could testify to the various factors or facts with

respect to loading and so forth, and they offered a

waybill, which is the railroad document, as the

Court m&y be familiar, which the railroad prepares

to act as the control document on the movement of

the car through the course of the rail lines move-

ment. [32]

The waybill was received by the trial court with-

out restriction as to its purpose. In the Circuit

Court of Appeal the ultimate conviction was

affirmed basically upon the ground that the spe-

cific direct evidence had been presented as to the

movement of the goods into the car and as to the

movement along the line and indicated that the

waybill might have some probative value in the

proceeding simply as an explanation of handling

by the rail line. But with respect to its admission

as to proving the fact of contents, the Court said:

"As to admission of the waybill, it may be

said that if it were necessary to prove the

cigarettes came from Winston-Salem to Fort

Smith"—

I might there interpolate by saying that there were
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three points at which the location of the goods were

fixed, Winston-Salem, Fort Smith and the ultimate

destination of Fort Gibson, Oklahoma. This way-

bill dealth with the movement from Winston-Salem

to Fort Smith, the intermediate point.

"—it may be said that if it were necessary to

prove the cigarettes came from Winston-Salem

to Fort Smith, it may be doubted whether the

waybill by itself was competent evidence of the

fact or whether there was sufficient proof in

the record of that fact, that point having been

directly raised in the trial court—" [33] citing

the Reinke case, or however it may be pronounced,

that I have just referred to.

Continuing, the Court said,

"It may be said that there was a failure of

proof in that the indictment alleged that the

Interstate shipment was from Winston-Salem

to Fort Gibson, Oklahoma, but no competent

evidence showing the shipment to have origi-

nated at the point alleged."

Then they held that the failure to prove the move-

ment between Winston-Salem and Fort Smith was

immaterial because they had proved by direct tes-

timony from Fort Smith on to Fort Gibson, which

was itself an interstate movement, and that the

goods were present in the car at Fort Smith, so

that the actual breaking took place some place be-

yond that point. But I think the case is significant

and does support the objection which we make here,
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that the documents are hearsay and that they are

not the best evidence of the fact with respect to

the character of the transportation.

In making that objection I am fully conscious of

the fact that in this instance, as distinguished from

the two cases which I have cited, the document

purports to be a document of the defendant itself,

and that is why I opened my comment with the

statement that we have a peculiar situation, to wit

:

That we are compelled to describe something in a

shipping document, the exact knowledge of the con-

tents of [34] which we do not have, and I think

under those circumstances there is the further

ground of no proper foundation laid to bring home

to the defendant the fact of knowledge which would

constitute this admission by the defendant of the

fact of the contents of the trucks, and so I would

like to interpose my objection on the ground that it

is hearsay, the ground that no proper foundation

has been laid, in that there has been no showing of

the contents of the vehicle by a separate and inde-

pendent evidence, and upon the further ground

that there has been no proper foundation laid to

show any necessary knowledge, or the necessary

knowledge to this defendant that the contents of

the box were as they may be described in the freight

bill.

Mr. Collett : Well, if the Court please, the matter

which is presented here seems to me to be the

ultimate fact which the defendant by its own act

has described the contents, the matter which they
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purported to ship, giving all the data and informa-

tion pertaining to the shipment, and bears the

receipt of having been paid for that particular

shipment.

The matter that counsel refers to, as to what the

actual contents of the particular sealed truck may
have been, I don't think is material as far as this

particular, in that

The Court: Knowledge is important.

Mr. Collett: Well, they have themselves de-

scribed the goods that they shipped. [35]

The Court: Read the document.

Mr. Collett: It says 60 boxes of percussion caps,

270 boxes detonating fuses, 330 explosive placard

applied.

The Court: Does that bring knowledge home to

the defendant?

Mr. Russell: It is the contention, if the Court

please, that it does not, because the information, as

a matter of fact, which is contained upon this docu-

ment, is in turn secured from other documents and

cannot be secured from the contents of the vehicle

itself.

I might point out that my objection is, I believe,

more than a technical one to the evidence, because

of my practical experience with carriers handling

government freight in the last war. I knew it to

be a fact that at times after the war is over the

general accounting office seeks to recover charges

from the defendant on the ground that what was

described in their freight bill was not the goods
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which moved when it moved under seal, and then

say to the carrier: You must now pay us back a

part of the freight charges which we paid you

because we did not ship in that truck what your

freight bill shows we did ship.

And I say, I recognize we have an unusual situa-

tion, that the words which are used on this freight

bill are nothing more or less than a copy of words

taken from a bill of lading which in turn was pre-

pared by someone else, and that because [36] the

vehicles were sealed we had no power to check, and

that this was simply a document so far as it applies

to a sealed truck movement, is simply a written

memorandum to implement the onward movement

of that vehicle, whatever its contents may be, and

does not serve the purpose of a freight bill in the

ordinary case where the carrier will have the goods

tendered, with the goods in his possession, and sub-

ject to observation, and then cuts a document to

say this is what it is.

Mr. Collett: Well, if the Court please, the ulti-

mate fact which counsel discloses is that the com-

pany has charged itself in issuing this bill with the

contents and knowledge of what they were trans-

porting, in which they state they have taken under

transport 60 boxes of percussion caps and 270 boxes

of detonating fuses.

Now, they have even received payment for the

transportation of those goods. That is the ultimate

fact. The origination, the manner, the course over

which the goods were shipped are disclosed.
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They in the face of what is stated upon their

own bill which they issued at the time they took

possession, they have proceeded to transport this

shipment, in the face of what their operating au-

thority may actually be, which brings us again to

the question of " except dangerous explosives" and

will ultimately pose the question for this Court as

to [37] whether or not the 60 boxes of percussion

caps and the 270 boxes of detonating fuses are

within "Explosive A" and "Explosive B" in ac-

cordance with the Tariff and the Regulations, but

the ultimate fact is that they accepted the shipment,

they issued their own bill, they described the con-

tents, and proceeded to ship over the route, that

they did ship it. It seems to me that is absolutely

the ultimate fact before this Court.

Mr. Russell: If the Court please, I think per-

haps I can answer counsel's argument by asking a

question. Assuming, as I believe to be the fact, that

the vehicle itself was closed, and the defendant had

no opportunity to see it at all, how can any state-

ment of the defendant be taken as proof of what

there was in the box 1 That is the basis, the primary

basis of my objection, that that is hearsay testimony

to establish the contents of the vehicle, and where

that evidence alone is all that is offered, I submit

the authority which I have cited from the Reinke

case, which is the only one I can find where we are

posed with actually this issue—this document and

this document alone is offered to prove what was

iu the vehicle—that we are accepting hearsay testi-
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mony and in effect not hearsay but a presumption

or a guess of the defendant's as to what might be

in that vehicle. It didn't even know what was in

the vehicle.

The Court: Submitted? [38]

Mr. Collett: Submitted.

The Court : Since the Jury is absent, I will over-

rule your objection, and I will allow it go in subject

to your motion to strike so that you don't lose any

of your legal rights.

Mr. Russell: Very well, sir.

Mr. Collett: For the Court's knowledge, the 20

counts that are charged in the information are

founded upon similar bills, the source of informa-

tion. What counsel says with regard to what actu-

ally may have been in those wagons, that there was

anything other than was indicated by the bill they

charged, it seems to me if there is any proof before

this Court it would be a matter of defense. That the

prima facie case that we have made is to show by

their own billing that they have taken under their

authority to transport certain goods, and the ques-

tion then is whether or not they have the authority.

In the face of their own statement as to what the

contents were, they had proceeded to ship it.

Mr. Collett: What is before the Court now?

Mr. Collett: Before the Court is the entire 20

counts, which will be founded upon similar docu-

ments.

The Court: You will have to enter into a stipu-

lation in order to get a proper record.
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Mr. Russell: We might—I think I might be

willing, in the interest of saving time, to stipulate

that if questions [39] were asked as to the shipping

documents related in Exhibits 4 through—or 3 to

22, counsel'?

Mr. Collett: Through 22, yes.

Mr. Russell: Respectively, that it might be stip-

ulated that the witness would be asked the same

questions and give substantially the same answers,

with due regard to the difference in the contents

of the specific documents in question.

The Court: Interrogate the witness then.

Mr. Collett: Q. Mr. Harrison, calling your at-

tention to Government's Exhibits for identification

3 through 22, which pertain to each of the counts

numbered 1 through 20, calling your attention to

the questions which you have been asked pertaining

to the Government's Exhibit 3, the first count, and

the documents contained therein, if you were asked

similar questions as to the entire group of docu-

ments under each one of the Exhibits for identifi-

cation 3 through 22, would your answers be the

same?

A. They would be substantially the same. Most

of the shipments did not have a beyond movement,

but the answers are substantially the same.

Mr. Collett: Now it is understood that your

objection runs to each and every one of the counts ?

Mr. Russell : In order that the record may be

clear, may the record show my objection on the
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ground of hearsay, and [40] no proper foundation

laid.

The Court: Let the record so show.

Mr. Collett: Q. Mr. Harrison, calling your at-

tention to Government's Exhibit 4

Mr. Collett: Then subject to the objection, if the

Court please, I will ask that the Government's

Exhibits for identification Nos. 3 through 22 be

admitted into evidence.

Mr. Russell: May it be understood that they are

received subject to our right to make a motion to

strike ?

The Court: Let the record so show. They may
be introduced and marked. They are going in sub-

ject to a motion to strike, over the objection of

counsel.

The Clerk: Government's Exhibits 3 through 22

introduced in evidence.

(Whereupon Government's Exhibits 3

through 22 for identification only were re-

ceived in evidence.)

Mr. Collett: Q. Now calling your attention to

Government's Exhibit 4, I show you a document

which says, "U. S. Government bill of lading, orig-

inal." Would you identify that document?

A. This is a document which was attached to the

delivery receipt on freight bill No. 820934, which

delivery receipt was furnished to me in the defend-

ant's office. The document which you refer to is a

Government bill of lading and it shows on the face
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thereof the particular commodity which was [41]

being transported, the origin of the shipment, the

destination of the shipment and the participating

carriers.

Q. Now calling your attention to the first docu-

ment, issued by the defendant, which bears the

number 820934 and describes the contents of a par-

ticular shipment, are the contents of the shipment

indicated therein the same as those indicated in the

government bill of lading?

A. It is in the exact verbiage.

The Court : Read it into the record.

The Witness: On the government bill of lading

it says, "Description of commodities: 45 pallets

(abbreviation pal, p-a-1) of explosive projectile, ex-

plosive projectile for cannon.

"

On the freight bill it says, "45 pallets explosive

projectile, explosive projective for cannon.

"

Mr. Collett: Q. And where was the origination

of the shipment as disclosed by the documents ?

A. The shipment originated in the Army Ordi-

nance Depot at Herlong, California.

Q. And where from Exhibit 4, is it indicated that

the defendant took custody or possession of that

shipment for transportation beyond?

A. I can tell from the explanation given by the

defendant, the freight bill number is the billing sta-

tion at Oakland. The freight bill was made at Oak-

land. The shipment originated [42] at Herlong, Cal-

ifornia, and was transported by Wells Cargo from

Herlong to Oakland.
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The Court: Where is Herlong?

The Witness : It is about 40 miles northwest, right

over the California boundary from Reno, Nevada.

The Court : Oh, yes.

A. (continuing) And from Oakland, California

—at Oakland it was turned over to the defendant

and the defendant transported the shipment to des-

tination.

Mr. Collett: Q. Where was the destination?

A. The destination here was at the army firing

center in Pomona, Washington, which is about 13

miles north of Yakima, Washington.

Q. Is there any receipt of payment indicated on

the document?

A. This is the delivery receipt, and this bill does

not indicate, does not show "Paid" on the face of

it, but I verified the payment of each of these move-

ments with Mr. Gottstein at the time I conducted the

investigation.

Q. And in each case they had been paid"? [43]

A. Yes. *****
Mr. Collett: Q. From the document that you

have, Mr. Harrison, can you tell us the point of

origin and the route the point at which the defend-

ant took possession and custody for the further

shipment of the commodities or goods that are indi-

cated ?

A. Well, the point of origin is Herlong, Califor-

nia, and from the document it is indicated that the

defendant took possession at Oakland. It is an Oak-

land billing.
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It was transported from Oakland by the defendant

to the Seattle Port of Embarkation. This happens

to be that one particular shipment which was turned

over to a beyond carrier for final delivery.

Mr. Russell : If the Court please, I would again,

in order that we may keep the last

Mr. Collett: The last portion of the answer may
go out.

The Court : The last portion of it may go out.

Mr. Russell: And that is at what point?

The Court: The last portion of it is 1

Mr. Collett: The trans-shipment.

The Court: The trans-shipment. [45]

Mr. Russell : Well, my objection went more deeply

than that. I submit that the document is the best

evidence as to whether or not he can show how it

moved and where it moved, and I doubt very seri-

ously that the witness can from the document tell

us anything except that it shows a point of origin

and a point of destination, and that's all.

The Court: Q. Is that right?

A. From that particular bill there is no indica-

tion on that bill

Q. You have no other knowledge than that bill,

have you?

A. Well, I do from the explanation of the em-

ployee, Mr. Gottstein, of the West Coast.

Q. I see.

The Court : Well, you will have to establish that.

Mr. Collett: Q. Well, from this bill, Mr. Har-

rison, what information do you derive as to the origin
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and the shipment of the commodities indicated there-

in by the defendant ?

A. Well, my answer would be practically the

same, because I know from the billing that his is

billed at Oakland, and that that is the point where

the defendant took possession of the commodity.

The Court: Q. And kept possession up to what

point ?

A. That is where it was turned over to the de-

fendants.

The Court : I understand.

The Witness : And that he transported it to Seat-

tle, Washington. [46]

The Court : All right.

Mr. Russell: I don't wish to be contentious, if

Your Honor please, but I submit that there still

has been no foundation laid to show this witness has

any information to show the fact of that. He is re-

lying simply on the document, which says, " origin

point, Oakland; destination point, Seattle", or X.

And that that is all that he can say from this docu-

ment.

The Court : That is as far as you are going into ?

Mr. Collett: That is what I am endeavoring to

establish, what the document itself says as to the

point of the origination of the shipment and the

destination from that document.

The Court: Your objection will be noted and it

will be overruled. It is going in subject to the same

motion.

Mr. Russell: Very well. Thank you, sir.
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Mr. Collett: Q. Did you have any discussion

with any employee of the defendant pertaining to

that particular shipment?

A. This particular ship?

Q. Yes.

A. Yes, I discussed each of these.

Q. With whom %

A. With Mr. Gottstein, who was referred to me
by Mr. Zweben, who is the secretary-treasurer, I

believe. I contacted him first and he turned me over

to Mr. Gottstein and directed [47] that Mr. Gott-

stein aid and assist me in this investigation, and he

is the gentleman with whom I talked and discussed

these particular shipments with. I had other dis-

cussions with other members of the defendant cor-

poration.

The Court : Fix the time as near as you can.

Mr. Collett: Q. Yes.

A. I conducted two investigations in this matter,

and the first one was conducted, I believe, in the

week of March the 15th, 1951, and the second time

I called was right around May the 1st, 1951.

The Court: All right, proceed.

Mr. Collett: Q. And what information did you

derive from your discussion pertaining to this par-

ticular shipment which is not contained in the cer-

tificate, the documents that you have, as Govern-

ment's Exhibit No. 3?

Mr. Russell : To which I am going to interpose

an objection; the question is indefinite and uncer-

tain. He is referring to investigations generally oi
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two different occasions. He started ont referring

to a particular conversation on a particular matter

and a particular man.

The Court: He limited it to these documents

here, I think.

Mr. Collett: I did.

Mr. Russell: Is that your question, sir?

Mr. Collett: Yes. [48]

A. Well, I examined all shipments of what I

considered dangerous explosives, coming from this

point of origin, and I discussed all of those ship-

ments. The way in which they were billed,

The Court: Q. Well, nowT

,
you say you dis-

cussed them. That is a conclusion; state the con-

versation as near as you can remember it.

A. Well, I discussed them with Mr. Gottstein,

and I asked him if this was another shipment com-

ing from Herlong, and he said yes. Was this an-

other shipment from which Wells Cargo performed

the prior movement? And, yes. And I also asked

if this is the Oakland billing, if it was where the

defendant took possession of the commodity, and

the -answer was yes. And if the defendant trans-

ported it to Seattle.

Q. Transported what?

A. The shipment that shows, the percussion caps

and the detonating fuses.

Q. Does he have knowledge of those?

A. Mr. Gottstein?

Q. Yes. A. Only on the face of the billing.

The Court: Proceed.
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A. (continuing) And he replied yes. And I

also interrogated him about the beyond movement

by the Harbor Oak—or the Oak Harbor Freight

Lines and he verified that it moved beyond. [49]

I asked him concerning this third copy here and he

explained to me that there had been a mis-billing

on the original freight bill and that this was the

correction copy of the freight bill.

Mr. Collett: Q. Did he make any statment to

you that the contents, description of the goods as

contained on that bill, were not shipped?

A. No.

Q. What was the date of that shipment?

A. This shipment was September the 7th, 1950.

Q. September the 7th? A. Yes.

Q. On the information, it is charged in Count

1 that on or about the 9th day of September, 1950,

that the defendant did, etcetera, ship—it charges

particularly two hundred and seventy boxes of

detonating fuses, the contents described here—270

boxes of detonating fuses, and gives as the date

of the shipment, September the 7th or September

the 9th?

Mr. Russell: To which I am going to object on

the ground that there has been no proper founda-

tion laid to show that this witness has knowledge of

the fact of the date of the shipment. All he has

done is to examine certain documents.

The Court: Q. State whether or not you have

any knowledge in this regard. [50]
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A. Yes, I do. I examined additional documents

to vertify the date of shipment.

Q. What documents?

A. The defendant keeps what is known as a

trip report, which is a report compiled by each

driver on a vehicle during the course of the move-

ment, and that trip report is filed with the defend-

ant and the trip report shows the starting time,

it shows what is known in the industry as division

points, where they change drivers, and that most

of these trip reports showed the arrival time at the

Seattle or Tacoma depot.

Mr. Collett: Q. What was the date of ship-

ment as indicated from those reports?

Mr. Russell: To which I am again objecting on

the grounds that the witness has, that there has

been no proper foundation on laid to show that

the witness of his own knowledge had any inde-

pendent knowledge as to the fact of the date of

the shipment. He is relying here on other docu-

ments which he is not producing.

The Court: Q. Do you know of your own

knowledge the date?

A. I know from the documents in the carriers
'

records the date that this particular vehicle left

Oakland.

The Court: I will allow the testimony to stand,

subject to your same motion.

A. (continuing) This vehicle left Oakland—if

I may [51] refresh my memory here with this (con-

sulting paper) %
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The Court: Q. What have you there?

A. I made a compilation of the information on

the trip reports; each trip report refers to a vehi-

cle number and that is the method in which I could

connect up the particular trip report with the par-

ticular shipment.

Q. You yourself did that?

A. I did that from the carrier's records, sir.

Q. Indicate in what way you did it.

A. Each manifest—the carrier keeps a mani-

fest and on that manifest there is a description of

the commodity, there is also a record of the vehi-

cle number. Each vehicle is numbered, each tractor

has a number and each semi-trailer has a number.

In connecting up those numbers, I would take those

numbers and I would go to the trip report. There

is a gentleman by the name of Mr. Castellano, I

believe, who is in charge of trip reports. That is his

job. I would give him the number of the vehicle

and he would go to the trip report records and pull

the trip report representing that particular move-

ment.

Q. Where was this?

A. In the Seattle office of the defendant.

Q. When?

A. I did that on both occasions, in March and in

May.

The Court: We will take a recess until 2 o'clock,

(Whereupon an adjournment was taken un-

til 2 o'clock p.m. this day.) [52]
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Afternoon Session, Tuesday, April 15, 1952

at 2 o'clock p.m.

WILLIAM L. HARRISON
recalled as a witness on behalf of the Government,

previously sworn:

Direct Examination— (resumed)

Mr. Collett: Q. Mr. Harrison, calling your at-

tention again to Government exhibit number 4,

would you tell us the date of that shipment?

A. That shipment left Oakland on October 16th.

Q. On October the 16th? A. Yes.

Q. And does it show the shipment of forty-five

pallets explosive projectiles for cannons?

A. Yes, sir.

Q. And that is by a motor vehicle of the West

Coast, the defendant herein. What is the amount

that is indicated that was charged for the transpor-

tation ?

Mr. Russell: Just a moment. I am going to ob-

pect to that as being a confound question. It re-

lates to the motor vehicle of the defendants and the

virtue of the charges. I have no objection to the

witness reciting the statement as shown on the

document as to the charge shown, subject to my
general objection. The document itself is the best

evidence of what it says on its face. But Counsel

has injected

Mr. Collett: I will withdraw the question, if

the Court please. I just want to bring out the

amount that was indicated from the document, for

the record, as was the charge that was made for

the transportation of the particular goods indicated

on that document.
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The Court: You may answer.

A. The total charge amounted to $1121.22.

Q. Doe sthe document disclose whether or not

it was paid?

A. The document—this document does not dis-

close that it was paid.

Q. Did you have any conversation with any

representative of the defendant in which you were

told that was paid? A. Yes.

Q. And that shipment was from what two points

by this defendant?

Mr. Russell: To which I am going to object

on the grounds there is no proper foundation laid

to show that this witness has independent knowl-

edge of that fact. Counsel has heretofore framed

his questions as to referring the witness to state

what the document purports to reflect in that ef-

fect, and I believe that the foundation has not been

laid to show that this man has independent knowl-

edge of that document—independent from that doc-

ument.

Mr. Collett: Q. As disclosed by that document

and [54] your conversations with the representa-

tives of the defendant during the course of your

investigation.

The Court: What representative?

Mr. Collett: He previously testified

Q. Who were the individuals or the representa-

tive of the defendant with whom you discussed the

matter of these documents and these shipments?

A. Well, the particular individuals with whom
I discussed the shipments
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The Court: The shipments now you are speak-

ing about?

A. This particular shipment.

The Court: Yes?

A. was Dick Gottstein. Gottstein is his last

name. I think it was Dick.

The Court: An employee?

A. An employee of the defendant in charge of

the Government bill of lading department.

Mr. Collett: Q. And what were the two points,

the point of origin, as far as the defendant is con-

cerned, that they took into custody the shipment?

Mr. Russell: To which I am going to object

again on the ground the foundation has not been

laid, on the basis that it has not been established

that Mr. Gottstein is the man who has such infor-

mation.

The Court: If you know, answer. [55]

A. I know what he told me.

The Court: Who told you?

A. Mr. Gottstein told me, and that these partic-

ular numbers referred to the billing station, which

is of—which this bill carries, is Oakland, and that

is the point where the defendant took possession of

the commodity.

Mr. Collett: Q. And it was shipped to where?

A. To Pomona, Washington, which is near Yaki-

ma, Washington.

Mr. Russell: Counsel, might I suggest, would

it facilitate and avoid the objection and the neces-

sity of interrogation and my objection here, if I
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would stipulate that where the figure 9 appears as

the first figure on these documents that it desig-

nates the code number for the billing station of

Oakland, California of the defendant company? If

you are attempting to establish, as far as the docu-

ment is concerned, I would be willing to stipulate

that the code number 9 appearing as the first num-

ber in the upper right hand corner separated from

the remainder of the numbers by a dash is the code

number system adopted by the defendant to indi-

cate that Oakland, California is the billing station.

Mr. Collett: It is agreeable?

The Court: What is that?

Mr. Collett: It is agreeable.

The Court: You so stipulate? [56]

Mr. Collett: Yes, so stipulate.

The Court: Is that the fact?

A. That was my understanding as explained to

me by Mr. Gottstein.

Mr. Collett: Q. Calling your attention to Gov-

ernment exhibit 5

And, if the Court please, the various documents

have already been admitted into evidence and I

have made the statement to the Court that the vari-

ous billings that have already been testified to by

this witness cover all of the other counts. It is

simply a repetition, changes of dates, different

shipments made at different dates, but the evidence

pertaining to each of the shipments is substantially

the same, so that I am now going to proceed to

identify by time and the particular commodity that
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were shipped in order to bring before the Court

the ultimate problem which I believe will be pre-

sented to the Court and that is the particular item

which in each count is charged as having been a

shipment of dangerous explosives outside of the

authority of the defendant—in order to expedite

time—the first document—all of the documents are

in evidence—and in order to facilitate getting

through these various counts to a conclusion.

Q. Calling your attention, Mr. Harrison, to Gov-

ernment exhibit 5, those documents are similar,

are they, to the [57] documents you previously

examined with regard to the shipments by the de-

fendant ? A. Yes.

Q. What is the commodity in that particular

exhibit ?

A. 14 boxes of rocket ammunition with empty

projectiles.

Q. Is that stated as having been shipped?

A. Yes.

Q. On what date?

A. November 3, 1950.

Q. November 3, 1950? A. Yes.

Q. What was the charge as indicated from the

document ?

A. The freight, total cost of freight charges

$737.20.

Q. Does the exhibit in itself disclose whether

or not that amount was paid?

A. This particular exhibit does not.

Q. Did you in the process of your investiga-
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tion receive any other information as to whether

or not it was paid, from any representative of the

defendant ?

A. Yes, I did. From Mr. Gottstein.

Q. What did he state?

A. He stated that it had been paid.

Q. And from your investigation and from the

exhibit. Government exhibit No. 5 what was the

point of origin insofar as this defendant, the point

at which the defendant took [58] custody for ship-

ment? A. Oakland, California.

Q. And to what destination?

A. Fort Lewis, Washington, near Tacoma,

Washington.

Q. Now calling your attention to Government

exhibit 6 (handing witness). It contains similar

documents by which you have previously examined ?

A. Yes.

Q. And does that show a shipment of 540 boxes

of ammunition for cannon with explosive projec-

tiles? A. Yes.

Q. And the point of origin of the shipment in-

sofar as this defendant is concerned was what?

A. Oakland, California.

Q
A

Q
A

Q
A

Q

And to where?

Fort Lewis, Washington.

And the date?

November 10, 1950.

And the charges?

$703.80 total charges.

Ts that $703 or $743? A. $743.80.
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Q. Does that document indicate whether or not
it was paid?

A. Yes, this document does.

Q. It is stamped "paid" is it? [59]
A. It is stamped "cleared transportation clear-

ings,"—I cannot explain what transportation clear-
ings is, but it was verified with Mr. Gottstein. [60]*****
Mr. Collett: Q. I show you Government ex-

hibit 11. (handing witness). Does it show the ship-
ment of 533 of hand grenades? A. Yes.

Q. The date?

A. On December the 17th, 1950.

Q. 1950—and the charge?

A. Total charges were $737.20.

Q. The charge $695.40, does that appear as a
charge in those documents? A. Yes.

Q. What is the difference between the $695.40
and the amount you just gave?

A. There was a correction bill issued on this

particular instrument because of the—from the
original charge and what was ultimately collected
—by virtue of a beyond movement out of Port-
land, Oregon.

Q. Is there a Government bill of lading in-
cluded in that group?

A. Yes, there was a Government bill of lading
included.

Q. What does the Government bill of lading
show ?

A. The Government bill of lading is number
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WV 3045982. Shows a shipment of 534 boxes of

hand grenades from Herlong, [64] California to

Lacota, Oregon—which is out of Portland, Oregon

—an ammunition dump in that area.

Q. From Exhibit 11, what was the point of

origin, insofar as the defendant was concerned that

took custody of this shipment?

A. Oakland, California.

Q. And to where?

A. To Portland, Oregon.

Mr. Russell: Counsel, might ask for purposes

of information

(Thereupon ensued discussion between Coun-

sel.)

Mr. Collett : Q. The correct amount of the ship-

ment is what?

A. 534 boxes of hand grenades.

Q. 534 boxes of hand grenades? A. Yes.

Q. Count number 9 charges 543 boxes of hand

grenades. The document itself discloses that there

was a shipment of 534, is that correct?

A. That is correct.

Q. The amount of the charge, I don't think I

asked that question—what was the amount of the

charge of the shipment?

A. Total charges 737.20.

Q. Oh, you did answer that and you explained

the difference between 695 and what was paid. [65]

A. Yes.

Mr. Russell: Am I to understand, Counsel, in
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inquiring on these questions that the basis of the

witness' answers as to the sources of his informa-

tion and otherwise is the same as indicated pre-

viously unless specifically stated to the contrary, to

avoid by objection?

Mr. Collett: Yes. [66]
*****

Q. I show you Government exhibit number 14

(showing witness). Does that show the shipment of

500 cases of ammunition for cannon with explosive

projectiles? A. Yes.

Q. Date? A. April 17, 1951. [68]

Q. And what was the amount of the charge ?

A. $752.40.

Q. Was that paid? A. Yes.

Q. What were the two points of shipment f

A. Originated at Oakland, California, with re-

spect to this defendant, and was destined and trans-

ported to Fort Lewis, Washington. [69A]

Q. Show you Government's Exhibit 15; that

shows a shipment of 675 boxes of ammunition for

cannon with explosive projectiles? A. Yes.

Q. For what date? A. April 18th, 1951.

Q. And as far as this defendant is concerned,

the shipment was between what two points?

A. Oakland, California and Pomona Siding,

Yakima, Washington.

Q. And the charge? A. $786.60.

Q. And was that paid? A. Yes.

Q. Show you Government's Exhibit 16, Count

14, if the Court please—that shows a shipment of
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210 boxes of ammunition for cannon with explosive

projectiles'? A. Yes.

Q. And the date?

A. On April the 20th, 1951.

Q. And the charge?

A. $786.60, total charge.

Q. Was that amount paid? A. Yes.

Q. And the two points of shipment, as far as

this defendant was concerned? [70]

Q. Oakland, California to Yakima in Washing-

ton.

The Court: For whom, for the Sierra Ordnance

Depot?

The Witness: Yes.

The Court: Count 15?

Mr. Collett: Count 15, yes, if the Court please.

Mr. Collett: Q. Government's Exhibit 17,

(handing to witness) ; does that show a shipment

of 246 boxes of ammunition for cannon with ex-

plosive projectiles? A. Yes.

Q. The date? A. April 26, 1951.

Q. And the charge for the shipment?

A. $786.60.

Q. Was that amount paid? A. Yes.

Q. And what were the points of origin to which

shipped by this defendant?

A. Oakland, California to Yakima, Washington.

Q. That was for the Sierra Ordnance Depot?

A. Yes.

Mr. Russell: In order that the record may be
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clear, counsel, may it be stipulated that the Sierra

Ordnance Depot was located at Herlong, Califor-

nia, as distinguished from Oakland?

Mr. Collett: Surely; it was for the Sierra Ord-

nance Depot. [71] Count 16, if the Court please.

Mr. Collett: Q. Government's Exhibit 18

(handing to witness) ; does that show the shipment

of 1084 cases of ammunition for cannon with ex-

plosive projectiles'? A. Yes, sir.

Q. Date? A. April 27, 1951.

Q. And the charge? A. $786.60.

Q. Was that paid? A. Yes.

Q. And the shipment was from what two points

insofar as this defendant is concerned?

A. Oakland, California to Yakima, Washington.

Q. Was that likewise for the Sierra Ordnance

Depot? A. Yes, sir.

Q. That Sierra Ordnance Depot is located at

Herlong, do you know that?

A. Yes, that is true.

Q. Call your attention to Government's Exhibit

19

The Court: Covering Count what?

Mr. Collett: Count 17.

Mr. Collett: Q. Does that show the shipment

of 232 boxes of rocket ammunition for cannon with

empty projectiles? A. That's right. [72]

Q. Date? A. On May 6th, 1951.

Q. Charge? A. $965.20.

Q. Count 17 charges the amount of $752.40. Is
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the difference between the amount which you have

just stated and that amount indicated'?

A. The amount which you indicated, $752.40

was the rate to Seattle. The difference is because

this was a beyond movement, and the total charge

was $695.20, because the total charge

Q. The transportation that was effected by this

defendant was from what two points?

A. Oakland, California to Seattle, Washington.

Q. And the $752.40 covers the charge for that

transportation ?

A. To Seattle, Washington; yes.

Q. And was that paid? A. Yes.

Q. Is that likewise for the Sierra Ordnance

Depot? A. That is true.

Q. All these counts for the Sierra Ordnance De-

pot? A. Yes. [73]
*****

Q. Call your attention to Government's Exhibit

21

The Court: What count?

Mr. Collett: Count No. 19.

Mr. Collett: Q. Does that show the shipment

of six hundred fifteen boxes of ammunition for

cannon with explosive projectiles?

A. That's right.

Q. And the date of the shipment?

A. April 18, 1951. [74]

Q. The count charges the 19th day of April

A. It moved, also on both the 18th and the 19th.

Q. And the amount of that charge?
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A. Is $786.60.

Q. Is that paid? A. Yes.

Q. And the two points of shipment as far as

this defendant is concerned were from where to

where ?

A. Oakland, California to Yakima, Washington.

Q. And that was likewise for the Sierra Ord-

nance Depot? A. That's correct.

The Court: Count what?

Mr. Collett: This is Count 20, if the Court

please.

Mr. Collett: Q. Government's Exhibit 22

(handing to witness) ; that shows a shipment of 18

boxes of black powder? A. That's right.

Q. The date? A. On May 1st, or second.

The Court: Did you say 19 or 18?

The Witness: 18.

Mr. Collett: The count, if the Court please?

The Court: No, the black powder.

Mr. Collett: 18 boxes of black powder.

The Court: I thought you said 19.

Mr. Collett: I guess I didn't enunciate clearly.

The Witness: It is 18 here, your Honor.

Mr. Collet: 18 boxes of black powder?

A. That's right.

Q. On the first day of May, 1951, and between

what two points as far as this defendant is con-

cerned ?

A. Oakland, California and Seattle, Washing-

ton?

Q. The charge?
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A. That would be $752.40, total rated to Seattle.

Q. And what that paid? A. Yes.

Q. That was likewise for the Sierra Ordnance

Depot ? A. Correct.
***** r7fii

Mr. Collett: That leaves fifteen.

The Court: There remains fifteen counts'?

Mr. Collett: Fifteen counts, yes. Now I offer in

evidence Motor Carriers Explosive and Dangerous

Articles Tariff No. 6 and No. 7, from which the

suitable and pertinent portions will be read to the

Court.

I don't think counsel has any objection to them.

Mr. Russell: No, we have discussed this matter

briefly previously, if the Court please. The pertinent

matters contained in these two documents are de-

rived from regulations of the Commission contained

in the Federal Register. The book, however, in

which they appear, which is the only convenient

form in which we can have them, is a private pub-

lication and there are very minor differences in lan-

guage, particularly with respect to cross-reference

regulations, that I think have no pertinence here. I

have no objection to the documents, with the under-

standing that if any time any [77] particular lan-

guage becomes a matter of dispute, we might sup-

plement it with the Federal Register as the best

record.

The Court : That is agreeable ?

Mr. Collett: Yes, indeed.

The Court: It may be admitted in evidence to be
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used by either side for whatever purposes are de-

sired.

The Clerk: Government's Exhibit 23 and 24 for

identification are now admitted in evidence.

(Whereupon Government's Exhibits 23 and

24 for identification only were received in evi-

dence.)

Mr. Collett: That is all of Mr. Harrison.

The Court : Just a moment.

Mr. Collett: Excuse me.

The Court: You don't want to shut out counsel?

Mr. Collet: Certainly not.

Cross Examination

Mr. Russell : Q. Mr. Harrison, you mentioned in

the course of your direct examination having first

contacted, I believe, a Mr. Zweben?
A. That's correct.

Q. Of West Coast Fast Freight. Was he the first

person to whom you spoke to direct your inquiry?

A. I can't say definitely. I may have talked with
Mr. Roberts, the vice president first; and then been
referred to Mr. Zweben. Or the first time I called,

possibly Mr. [78] Roberts wasn't there and I saw
the next man in the level of importance.

Q. In other words, Mr. Zweben was the man to

whom you were referred for the information that

you particularly were seeking at that time, is that

correct, sir? A. That is correct.

Q. Mr. Zweben was, was he not, the general au-
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ditor of the company in charge of its books and

records?

A. Yes, that is my understanding.

Q. And as I understand it, his office was located

at Seattle? A. That is correct.

Q. And Mr. Zweben in turn referred you to Mr.

Gottstein?

A. Both Mr. Gottstein and Mr. Castellano, I be-

lieve is the gentleman who is in charge of the trip

report records.

Q. As I understand it, his participation was

simply to furnish you with such trip report records

as you might request? Am I correct in that, sir?

A. That is correct.

The Court: Trip report records; what does that

mean?

Mr. Russell: Perhaps I can clarify it by some

questions.

Mr. Russell: Q. The trip report record is a

record of the description of the truck, its drivers, its

numbers and the point of its origin and destination,

is that not correct, essentially, sir? [79]

A. That is correct, and it serves a pay roll pur-

pose for drivers.

Q. It does not purport to deal as such with the

load that is hauled; other records purport to do

that? A. That's correct.

Q. Now it is correct, is it not, sir, that Mr.

Gottstein was also in the accounting department of

the company at Seattle?

A. I can't say that for certain. My understand-
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ing was that I was turned over to him because all

of these shipments were on Government bills of lad-

ing and I was told by Mr. Zweben, I believe, that

Mr. Gottstein was in charge of all bill of lading

shipments. Now
Q. He was a bill of lading clerk or a bill clerk

of the company, particularly handling government
traffic, isn't that the way it was explained to you?
A. That was my understanding, that's right.

Q. Now your conversations with Mr. Gottstein

were at Seattle? A. Yes.

Q. And it is correct, is it not, sir, that Mr. Gott-

stein at no time ever undertook to advise you that he
had any personal knowledge from observation of the

equipment, either at Seattle or elsewhere, as to

what may have physically been on the equipment,
from his own observation? [80]

A. Well, he didn't go any farther than what ap-
peared on the face of the documents.

Q. That is exactly what I am getting at. In other
words, such information as Mr. Gottstein gave you
was also taken from the documents and perhaps
from the familiarity he had with their usage, to

interpret them for you, such as indicating what
the code number nine meant?

A. That is correct.

Q. So that your information obtained from Mr.
Gottstein was basically from the documents which
we have here, exhibits 3 through 22 inclusive ?

A. That is correct.

Q. I understand also that you made two investi-
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gations of the company? A. That is correct.

Q. They were both made at the offices in Seattle 1

A. Yes.

Q. Now I would like to call your attention for a

moment to exhibit 7, which is—I should say exhibit

24, particularly to the section or the portion thereof,

the sub-numbers, which are the seventy-three series,

73.50 and following, and ask you if it is not true

generally, sir, that the language—specific language

—contained in the description of commodities and

exhibits 3 through 22 conforms with some exactness

to the language used in that portion of exhibit

number 23? [81] For example, sir, I call your at-

tention to the portion, if I may approach the wit-

ness

The Court: You are now directing his attention

to what and from what document?

Mr. Russell: I am directing his attention to ex-

hibit number 23 at page 36.

The Court: Which is what?

Mr. Russell: The description of the regulations

as contained—of the Commission, contained in this

document.

The Court: Very well.

Mr. Russell: Q. Particularly to 73.54. There

is a heading "Ammunition for cannon" you will

notice.

The Court: Ammunition for what?

Mr. Russell: For cannon. I mention this merely

as being descriptive.

Q. It is generally true, is it not, sir, that the
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language adopted for describing commodities in

these specific exhibits 3 through 22 follows, generally

speaking, the language of these regulations?

Mr. Collett: Well, are you speaking—an objec-

tion, if the Court please. Are you speaking generally

or specifically, now ? You have mentioned something

specifically and then you just asked the question

generally. I think the question is ambiguous, per-

haps.

Mr. Russell: Well, I was trying to cover it too

rapidly, [82] it may be. Withdraw the question.

Mr. Russell: Q. I ask you, sir, if it is not true

that certain of the language contained in exhibits 3

through 22 uses the word "Ammunition for cannon"

as its basis of description.

Mr. Collett: Well, if the Court please, I will

object; I think he might take the language he is

referring to and indicate wherein the language may
be contained in the tariff. Otherwise, it is ambiguous

and a very general statement.

Mr. Russell: Well, if I might have a moment to

pull one of these, then, to use as to that.

(Conversation between Messrs. Collett and

Russell out of hearing of the reporter.)

Mr. Russell: Q. With reference to the item to

which I called your attention before, item num-
bered 73.54, I believe on page 36 ; there is contained

in that regulation a description, "Ammunition for

cannon with explosive projectile," is there not?

A. Yes, those words are here.



74 West Coast Fast Freight, Inc., vs.

(Testimony of William L. Harrison.)

Q. Yes. And I would like now to ask you, sir,

with that example before you—I will strike that

question.

Are you generally familiar with the phraseology

and terminology used in the various sub-paragraphs

in part 73.54 and subsequent, in these regula-

tions? [83]

A. I am not so familiar with that language ; I am
more familiar with the language used in the clas-

sification in the first section of this tariff, section

71.

Q. Perhaps we can solve that. Would you turn

to the classification with which you are familiar?

A. This is part 72, the commodity list and classi-

fication.

Q. Which undertakes to be a brief list of differ-

ent items, I mean a brief naming of different items ?

A. That is true.

Q. I ask you to check that list and find out

whether or not you find the word, for example,

"Ammunition for cannon with explosive pro-

jectile." A. That is correct.

Q. And generally speaking, if I were to ask you

the same questions with respect to each of the com-

modities which are listed in the information, the

terminology would follow essentially that pattern,

would it not, sir?

A. It would follow almost verbatim the pattern

as classified in the commodity list under part 2 of

this tariff.
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The Court: Wait a minute. I am not following

clearly. What are you saying there?

The Witness: This is the motor carrier's explo-

sive and dangerous articles, under the tariff. In

part 2 they have listed, I would say, practically

every conceivable type of explosive and dangerous

article, and they have classified [84] them. In re-

spect to explosives, they are classified as to the

A type explosive, the B type and the C type period.

The Court: And what are these classified as,

these materials we are dealing with here?

The Witness: Those counts 3 through 20, ex-

cluding the ones which have been dismissed, are

all either A or B.

The Court: That is correct?

Mr. Russell : Yes. I intended to go into that more
fully in a few moments.

The Court : All right, pardon me.

Mr. Russell: Q. Now Mr. Harrison, is it not

also true that if the description which you have

referred to in part 72, as compared with the descrip-

tion in part 73, that there you will find some elabo-

ration of that description, to include a more detailed

outlining of what actual items are included there, in

most instance? A. That is correct.

The Court: Wait just a moment. What is cor-

rect?

The Witness: That these classifications are ex-

panded upon to some extent over in the body of

the tariff, because this part of it here pertains to
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shippers and packing instructions and things of that

nature.

The Court: I see.

Mr. Russell : Q. Would it not be true, Mr. Har-

rison, that taking our example, "Ammunition for

camion," that that [85] might be used by the person

selecting the language to include, for example, ev-

erything from something as small as a 20 millimeter

shell up to a 17 inch shell for a major naval rifle?

Mr. Collett: Well, object to that question; it

seems to be going far away, to me.

The Court : Q. Do you know ?

A. No, I haven't the slightest idea.

Mr. Russell : Q. Do you not know the answer ?

A. No.

The Court: Well, I haven't the faintest concep-

tion of it ; I just wondered if he had.

Mr. Russell: Q. Mr. Harrison, I would like to

ask you, sir, is it not true from your own knowledge

that from time to time the government may describe

an article as something other than what it actually

is for security reasons?

Mr. Collett: Well, I will object, if the Court

please, that that is immaterial and irrelevant to

the matter before this Court.

The Court : Does that enter upon the trial of this

case on the merits'?

Mr. Russell: What did you say? I am sorry.

The Court : Does that enter the trial of this case

on its merits?

Mr. Russell: I only seek to develop, if the Court
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Please, [86] further basis for my motion in connec-
tion W1th these particular exhibits, to show it to be a
fact, whether it is the fact as to these I frankly do
not know, because we have never to this dav had
access to the product; that it is possible for the" Gov-
ernment intentionally and for purposes of security
to define an item as Item A when it is something
else. &

The Court: Well, I will give you a record. Objec-
tion overruled, you may answer if you know.

A. Well, the best answer I can give to that is
that on some of the bills of lading which I did ob-served didn't observe them all, because they were
in the process of accomplishment, which means when
they are sent on to be paid. But there is generally
stamped on that bill of lading that this commodity
is described according to the explosive tariff and
that it is packed and crated in compliance with the
regulations as contained in this tariff and so namedNow that is all I know.
Mr. Russell: Q. Now in all fairness, sir, if the

Government were undertaking to move something ofa highly secret character, they might well do that tothrow people away from any curiosity, even though
the article was not the article in the truck?
Mr. Collett: Objection, if the Court please. Itnink that is highly argumentative. [87]
The Court: Sustained.

Mr. Russell: All right.

Mr. Russell: Q. Turning to another subject, Mr
Harrison, was it not the fact sir, that at the time of
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both of your inquiries at West Coast Fast Freight,

you found them to be cooperative in furnishing you

with the information that you asked for?

Q. Would it not be true, sir, that they made no

effort, or you saw no effort of any attempt to dis-

guise or conceal any of these things that they had

been doing with respect to the transportation of

the various shipments involved in the information?

A. No, they did not.

Q. And that would apply also to others that you

may have inquired about ? A. That is true.

Q. At the time of your investigation, either in

March or in May, did you advise or undertake to

advise the company of any conclusions that you may
have reached as to the propriety or lack of propriety

of handling these particular items? A. Yes.

Q. To whom did you talk?

A. I stated my conclusions.

Q. Those were your conclusions?

A. My conclusions. [88]

Q. I notice that you phrase it in that way; do I

take it from that, sir, that you felt that you were

not qualified to state what the Commission's con-

clusions might be with respect to that?

Mr. Collett: I object, if the Court please. He has

stated his conclusions.

The Court: Let him answer if he knows.

A. Well, just as a matter of policy, I didn't con-

sider and haven 't considered that I was in a position

to bind the Commission on a matter of this kind,

is all.
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Q. You were appearing there to investigate this

transportation as a representative of the Commis-
sion? A. That is correct.

The Court: He didn't want to be tried by the
Commission himself.

Mr. Russell: Q. If I understand you, sir, cor-
rectly, you indicated certain opinions which you
clearly evidenced were your own, as to whether this
might be proper or improper?

A. That is correct.

Q. Did your knowledge did you ever cause any
notice to be given to this carrier after your in-
vestigations or either of them had been completed,
that the Commission considered this to be an im-
proper transportation?

A. I did not. I reported the facts that I found
to my superiors. [89]

Q. And did you make recommendations with re-
spect to them?

A. Yes, I made a recommendation.

Q. To your knowledge, sir, at any time prior to
the time that this information was filed was any
notive given to the carrier by the Commission or
any of its representatives?

A. Not to my knowledge.

Q. With respect to the propriety of lack thereof
of handling these? A. That is correct.

Q. When you made your investigations, did you
find out that an application was pending before the
Commission, the one which is the subject of Ex-
hibit 2 in this proceeding ? A. That is correct
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Q. Did you make any inquiry to find out what

the nature of that application was?

A. Limited inquiry. I didn't study the applica-

tion.

Q. Were you advised by any representative of

the applicant at the time of the first investigation

that a hearing was shortly to be held in connection

with it?

Mr. Collett: Oh, I object, if the Court please; I

don't see what the materiality of this may be.

Mr. Russell: I think, if the Court please, if I

may express it, the obvious purpose of Exhibit 2 as

offered by the Government is an attempt to reflect

that we had notice or knowledge of the possible

deficiency in the certificate, [90] and I am seeking

here to develop the full facts with respect to the

nature of that application and why it was filed, if

this witness does know, to counteract the possible

inference from that application that the defendant

had knowledge of the deficiencies in its certificate.

The Court: Assume he had no knowledge; then

where would be find ourselves?

Mr. Russell: I think, if the Court please, that

assuming this witness had no knowledge or assum-

ing that the defendant had no knowledge ?

The Court: Assuming this witness—or the de-

fendant.

Mr. Russell: Well, I am not sure that I under-

stand for sure the Court 's question. If the defendant

had no knowledge I think it would be material on
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the question of the wilfulness of the violation,
which is a provision of the statute.

The Court: Yes, I agree with you thus far; but
that wouldn't excuse the violation.

Mr. Russell: I think it has to be wilfull and know-
ing violation.

The Court: Yes.

Mr. Russell: And I think the offer of Exhibit 2
is for the purpose of attempting to establish that
it was wilfull and knowing, and I am seeking to
bring out from this witness, if he knows, the fact
that the application was filed for a different pur-
pose. [91]

The Court: I will give you a record on it. He
may answer. Do you understand the question?
The Witness: The only purpose that arose in my

mind is just what is on the written record. It was
certainly my reaction to the filing of that application
to the defendant finally recognizing that it didn't
have authority to transport dangerous explosives
and it proceeded to seek authority to do so.

Mr. Russell: Q. I notice you said that it was
your reaction. Was that conveyed to you by any
representative of the defendant? A. No.

Q. Were you ever advised by any representative
of the defendant that that application had been filed
for the purpose of clarifying in a proper proceed-
ing before the Commission what it might be that the
defendant could haul? A. No.
Mr. Collett: Well, I object

Mr. Russell: Q. Did you ever make any effort
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to examine the transcript of the testimony contained

in that proceeding?

Mr. Collett: I will object, if the Court please.

This is not material and is posing a burden upon

this witness to investigate a transcript.

The Court: Well, since there is an offense

charged, I will allow the widest latitude. The jury

is absent; proceed. [92] You may answer. I will give

him a record on it.

A. Well, as I recall, there wasn't any transcript

or hadn't been any hearing had at the time this in-

vestigation was made.

Mr. Russell: Q. You are speaking now of the

first or the second, sir?

A. Both. Was the hearing held on April 26th,

wasn't it?

Q. I believe that is my understanding, sir.

A. Well, I was in the process, about that time;

in other words, the record had not been made in the

docket at the time. I have since reviewed the tran-

script.

The Court : Q. Tell me for my own information,

how is it that this matter first was called to your

attention ?

A. This whole proposition?

Q. Yes. This matter that is now pending before

this Court; how did that come to your attention?

A. Our safety men were conducting a road

check. That is where they go out on borders and

stop these vehicles, and they stopped a vehicle op-

erated by the defendant company for examination
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and inspection, and they found that they were trans-

porting what to that inspector was dangerous ex-

plosives.

The Court: I don't want you to be bound by
that. I just wanted to inquire myself. That was off

the record.

Mr. Russell : Yes, sir.

Mr. Russell: Q. Mr. Harrison, I believe you
indicated some familiarity with Exhibit No. 23. Is

that the [93] document before you?
A. No. 23 is Tariff No. 7.

Q. It is a fact, is it not, sir, that that document
undertakes to set forth in some detail regulations

prescribed by the Interstate Commerce Commission
governing the transportation of the explosives and
other dangerous articles, which regulations were is-

sued pursuant to the transportation of the Explo-
sives Act? Is that not correct, sir?

Mr. Collett: Doesn't the document speak for it-

self?

Mr. Russell: I don't think this will reflect that
fact.

A. Well, I don't know as I exactly understand
your question. That is a tariff published by a tariff

publishing agent, and it is published on behalf of
participating carriers. It does include the regula-
tions, generally speaking, as prescribed by the In-
terstate Commerce Commission, with respect to

transportation of explosives by rail, by motor car-
rier and highway, and by express and water. It also
contains instructions to shippers with respect to
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packing, crating, and it is an excellent dissertation

and compilation of what the explosive regulations

are as published by the carriers who are participat-

ing members of that tariff.

Mr. Russell : Counsel, in order that we may avoid

any difficulty—this is what was in my mind. I

thought we might have some such statement made.

Might it now be understood that the portions, at

least, of Exhibit 23 which undertake [94] to set

forth descriptions of packaging, descriptions of com-

modities, regulations governing rail carriers, motor

carriers and all parts with the possible exception of

the statement showing participation of carriers

therein, may be deemed to be the same as the regula-

tions themselves ? We are now getting into a dispute

as to the validity of the document.

The Court : We will take a recess and you gentle-

men will have an opportunity to think that over.

(Recess.) [95]

Afternoon Session, Tuesday, April 15, 1952

at 3:30 o'clock p.m.

Cross Examination—(Resumed)

Mr. Russell : Q. Mr. Harrison, I was asking you

before the recess questions with respect to Exhibit

23. Would it not be correct, sir, that parts 72

through 78 appearing in pages 5 through 288 of that

document set forth in substantially verbatim lan-

guage the official regulations of the Interstate Com-

merce Commission with respect to the transportation

of explosives and other dangerous articles'?
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A. I think that is correct.

Q. So that

A. The tariff on the cover sheet so states, that it

is a publication of the rules and regulations as pre-

scribed by the Interstate Commerce Commission. I
have not compared it word for word, but I think
that is substantially correct.

Q. Now, sir, that constitutes, does it not, the
official designation by the Commission, arising out of

a proceeding that has been continuing for some
years, of the Commission's definition and rules and
regulations with respect to the transportation of

explosives by motor carrier, by rail and by other
forms of transportation?

Mr. Collett: I object, if the Court please. He has
already testified that tariff is a publication by com-
binations of motor carriers. Now he is speaking
about the Interstate [96] Commerce Commission
regulations. The Interstate Commerce Commission
regulations would be an official publication, would be
in accord with the Code Federal Regulations as
originally published in the Federal Register and
which come according to the last statement em-
bodied in that tariff by those who publish the tariff.

My objection runs that that question is not
The Court: You do not want to limit it to these

regulations %

Mr. Collett: Well, no. International Commerce
'ommission does not publish this. The Interstate
ommerce Commission does not nor does the Gov-
ernment in any form publish this document.
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The Court: I understand that.

Mr. Russell: Well, in order that we may be clear,

this was the matter that I raised just before the re-

cess. It was my understanding in stipulating to the

admissibility of this document that one of the pur-

poses, shall I put it in that way, of bringing it in

was that this is the only place in which these regula-

tions appear in conveniently published form so that

they can be readily used as an exhibit and it was my

understanding that in making my stipulation and

with my discussions with counsel prior to its offer

that we might consider those portions of the docu-

ments which are in fact a republication, if you will,

[97] of the regulations themselves for the purposes

of our interrogation here, with full understanding

they had been privately published.

Mr. Collett: That is substantially correct, that

what it states on the face of the document, that it is

a publication of the regulations, and likewise that

it is a publication by the combined group of motor

carriers, in which they have established their tariff

which regulates their operations. As such necessarily

as a matter of law the regulations are determinative

and would be determinative. It is a convenient form

of presentation, as it stated on the cover sheet in

itself.

The Court: I don't understand what the prob-

lem that counsel has with regard to the significance

of that document as such.

Mr. Collett: My purpose is that I wish to inter-

rogate the witness some with respect to the con-
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tents on the basis that we are talking about the
regulations of the Commission and I do not want to
be faced with the objection of counsel, after I have
finished, that I have not been referring to some-
thing which in language is the same in all particu-
lars as the language of the Commission. In other
words, if we are going to have a question as to the
accuracy of the material contained in Exhibit 23
then I would prefer to address the questions to the'
witness only after I have been able to [98] get avail-
able a copy of the regulations themselves.

I am fully aware, by comparison on my own ac-
count, that there are a few places. An example would
be that they would say "as provided in this part"
and m this document they will say "in part num-
ber so and so" or part-and I don't think any ofthem are material. That is why I was willing to ac-
cept the document as a statement of the presently
effective regulations as such in lieu of bringing in
the Register.

8

Mr. Collett: If the Court please, I haven't any
idea what counsel is anticipating. I have seen noreason so far for any objection but if he thinks that
there is going to be objections simply to obstruct the
cross examination, there is certainly no such inten-non. If there is not

with' ttr
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.

n°nconfo™ ity ™ that publication
with the regulations as such, I think we would havea perfect right to object.

But I haven't any idea what counsel is anticipat-
ing. In fact, I got a little suspicious that there may
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be something in there that isn't in these regulations.

The Court: I haven't anticipated either, but on

the statement that he has made the objection will be

overruled. Proceed.

Mr. Russell: Q. Mr. Harrison, you have indi-

cated previously you have some familiarity with that

document? [99] A. Yes.

Q. I would like to ask you, sir, are not the rules

and regulations as set forth therein, giving due re-

gard for my explanation of minor differences, the

regulations which the Commission has provided gov-

erning the transportation of explosives and other

dangerous articles 1 A. I think that is correct.

Q. Now, sir, would you take that document-

well, let me ask you first. Have you made any in-

vestigation to find out whether or not the regulations

in the form in which they appear in Exhibit 23 were

in effect during the period from September 1, 1950,

through May 6, 1951, in substantially their present

form?

The Court: According to the dates on there?

Mr. Russell: I appreciate the document is pub-

lished after that, but the regulations themselves pre-

ceded.

Mr. Collett: Then this question is not related to

this document. It is related to the actual publica-

tion of the regulations'?

Mr. Russell: The question is, is it not true that

the regulations, substantially as they appear in this

document, were actually in effect during the period

covered by the information?
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The Court : You may answer.

A. Not entirely. [100]

Mr. Russell : Q. I wonder if you would explain

that answer, sir, and tell me if there are any mate-
rial changes that had been made?

A. May I see tariff number 6, which is in evi-

dence ?

The Court: Yes.

Mr. Russell: I will withdraw that question, sir,

and ask you another. Perhaps we can get along

faster.

Q. I will call your attention to section 73.50, .51,

and .52 of these regulations ?

Mr. Collett : What were the numbers again %

Mr. Russell: 73.50, .51 and .52.

Might I approach the witness, if the Court please,

to be sure I have given those numbers correctly?

The Court: Yes.

Mr. Russell : Q. Can you tell, me, sir, is it not a
facT that those specific provisions, were in effect

in substantially their present form as early as May
3,1950?

A. I really can't answer that without seeing the

prior publications, because I have not compared
them word for word.

Q. And you are speaking there of tariff number
6 or other documents?

A. Well, tariff number 6 and the supplements
thereto.

Mr. Russell: Counsel has been kind enough to

provide me with a copy of the Federal Register.
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Q. I will [101] call your attention, Mr. Har-

rison, to the issue thereof of February 24, 1950,

and particularly to page 93 of that Register, and

ask you, sir, to compare sections 73.50, 51 and 52

as they appear in the Register and tell me whether

or not they do not substantially—comply exactly

with the language as it appears in Exhibit 23 for the

corresponding section numbers?

A. That is correct.

Q. And with this before you to refresh your

recollection, is it not a fact that the regulations in

their form as shown on Exhibit 23 then became

effective as a result of that on May 9, sixty days

after the date of that—or, May 3, I should say,

1950?

A. Yes, I think is the effective date of this cor-

rection.

Q. Now, sir, with that thought in mind. I would

like to return to the question that I asked of you

earlier where you indicated that there were some

other changes. Did you have specific changes other

than that one in mind at that time 1

A. Well, I think explosive tariffs have been pub-

lished for endless years under the explosive act

regulation of explosive articles, and they are subject

to constant change.

The Court : If I follow your thought, while there

may have been changes, minor changes, they have

no application to your problem here. [102]

Mr. Russell : That is my understanding.

Q. Would that be a correct statement, the
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changes that have been made would have no appli-

cation to our problem here ?

The Court: If you know.

A. No, I think that the changes that have been
made for the date of the publication, dangerous
articles, tariff number 6, which were effective in

1949 to and including the date of that Federal
Registry entry, that there are substantial changes in
the definition and the description of dangerous ex-

plosive.

Mr. Russell: Q. Well, let me ask the question
this way, sir. Then you were referring to changes
pertinent to the definition of dangerous explosives?

A. That is correct.

Q. And is it not true, sir, that the Federal Reg-
ister, to which I called your attention, is the issue
of the amendment to regulations which accomplishes
that change?

A. That is my understanding of it, yes, sir.

Q. And that, to be sure we have the record clear,

became effective on May 3 of 1950, as I pointed out
to you a moment ago.

A. The supplements to number 6 are not in evi-

dence, but that Federal Register entry is included,
I think, in supplement number 5 to tariff number
6, and the effective date is stated on that supple-
ment. [103]

Q. That would be the date of the private publi-
cation? A. That is correct.

Q. But so far as the Government regulation de-
fining terms, it became effective May 3, did it not?
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A. To my best recollection it did, that is correct,

and that tariff was amended to reflect that change.

Q. Now, sir, I would like to ask you if you can

take exhibit number 23, or any of the Federal Reg-

ister changes or tariff supplements that you may
have mentioned, and show me any point in any of

those documents where the words "dangerous ex-

plosives" is denned by the Commission anywhere

in those regulations'?

A. Well, I can take the tariff number 6 and I

can give you a pretty good definition of it and I can

also tell from the standpoint of definition, give you

—cite you reported decisions of the Commission

where they have interpreted.

Q. You are referring to exhibit number 22

(* reporter's note exhibit 24), I believe, when you

say tariff number 6? A. Yes.

Q. So you will have it before you (handing wit-

ness). But the material which is contained in Ex-

hibit 26, so far as it has material pertaining to

definition, was not in force from September 1950 to

April 1951, is that not true, sir?

A. The wording of the definition was different

than it is [104] in the Government exhibit number

24, that is correct. Used different wordage.

Mr. Russell: In order that the record might be

clear, might it be understood that my last reference

to an exhibit, which was to 22 was intended to mean

24?

The Court: Very well. The record will so show.

Mr. Russell: Q. We do come back to the fact
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that the language as it shows in Exhibit 23 was the

effective language of the Commission's regulations

at the time the shipments moved, is that not true,

sir? A. Substantially correct.

Q. Now, sir, will you point out to me any point

in Exhibit 2J where the words "dangerous explo-

sives" is denned by the Commission 1

?

A. No, the wording in exhibit number 23 is dif-

ferent. There isn't any question about that.

Q. And it is a fact, is it not, sir, that the words
"dangerous explosives" does not appear at any
point in that document in any sections pertaining to

definition, if it appears at all ?

A. No, that is correct. Used those particular

terms. They are definitions of dangerous explosives,

or of explosives under the classification of A, class

B, and class C. And class A explosives, in this newer
tariff, number 7, defined as detonating or otherwise

of maximum hazard. [105] Class B explosives are

classified as inflammable hazard, and class C ex-

plosives as minimum hazard.

I might call attention also to the Court, however,

that at the time that the certificate under which the

defendant is operating was issued that this particu-

lar tariff was in effect.

The Court: This particular tariff?

A. This is Government exhibit number 24, which
is the dangerous articles tariff number 6.

Mr. Russell: Q. Despite all your statements,

sir, though we do come back to my question, the

answer you gave to my question, that at the time
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any of this traffic moved, the Interstate Commerce

Commission regulations contained no definition of

the the word dangerous explosives, is that not true?

Mr. Collett: If the Court please, I object. He an-

swered the question and referred to Government ex-

hibit number 24 which he states was in effect at the

time which counsel is going to great labor to estab-

lish before this Court. The question is asked and

answered.

The Court: It doesn't give the definition of ex-

plosives. You embodied the word ''dangerous ex-

plosives."

Mr. Russell: No, your Honor, my question was

directed to the word " dangerous explosives."

The Court: What? [106]

Mr. Russell: The word "dangerous explosives."

The Court: Yes.

Mr. Russell: Thereunder, takes to be in it a defi-

nition of the word "explosives" as section 73.50,

but I believe it to be the fact that there is no defini-

tion therein of the word "dangerous explosives."

That is true, is it not, sir?

A. Well, the Commission has resorted to numer-

ous instances in its regulations, has been called upon

to interpret the meaning of those regulations, and it

has done so with respect to dangerous explosives.

Mr. Collett: I submit

The Court : Explosives in themselves to my mind,

would be a [107]
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Mr. Russell: Well, that is where I bring—we

are coming very close

The Court: I say that just to advise you, so that

you may, if I am in error—you can correct me.

Mr. Russell: Perhaps this would be a good mo-

ment to mention it. Because it goes to my statement

which I made as the opening statement in this pro-

ceeding. I think that the lay—if I may use it that

way—meaning of the word "explosive" does con-

template that there is an element of danger to all

explosives. And that the distinction made by the

Commission in our certificates, where sometimes the

word "explosives" is used and other times "dan-

gerous explosives '

' is used, and where, as the witness

has indicated, at some time in the past they have

classified explosives as dangerous, less dangerous

and relatively safe in regulations which are no

longer in effect, gives rise to the condition which

establishes the fact that the word is here used as in

the technical sense as distinguished from its com-

mon sense meaning. Perhaps I can develop that in

this way, by asking the witness some further ques-

tions.

Mr. Russell: Q. You are referring, are you not,

when you say to interpretations of the Commission,

Mr. Harrison, primarily to a case decided by the

Interstate Commerce Commission, Division 5, known
as Stringland Transportation, extension, dangerous

explosives, appearing in 49 MCC 595? [108]

A. That is correct.

Q. And is it not a fact that in that decision the
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Commission undertook to define the words " dan-

gerous explosives" as used in certificates by ref-

erence to the regulations which are before us in

Exhibit 24?

Mr. Collett: If the Court please, I am going to

object; it seems to me this is developing into a legal

argument with this particular witness. I think I

understand now that we have a quibble here between

what is a dangerous explosive and what is a maxi-

mum hazard—it is apparently a distinction that

counsel is making here.

The Court: Are you familiar with the case that

he is quoting?

Mr. Collett : Yes, if the Court please.

Mr. Russell: I want to be sure, counsel, that we

understand that I am not here quibbling on words.

I think that I am supported in the motion which I

am taking by a long line of Supreme Court de-

cisions.

The Court: Well, whether I agree with you or

not, I recognize your preparation in this case and I

will give you a record on it.

Mr. Russell: Thank you, sir.

The Court: Subject to counsel's motion to strike,

as I did the other evidence this morning. The Court

will be fully informed. [109]

Mr. Collett: Well, let the record show, then,

that the objection has been made.

The Court: It is going in subject to your mo-

tion to strike, over your objection.

Mr. Collett: Yes.
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Mr. Russell: Q. My question—do you recall it,

sir?

A. I think so. I had the answer once in my
mind.

Q. I will rephrase it for you, sir. I ask you

whether it was not the fact that in undertaking

to explain the meaning of the words "dangerous

explosives" in the case which I referred you to, the

Commission made reference in the use of the words

" dangerous explosives," also "less dangerous explo-

sives and relatively safe," to its regulations, as

prescribed and set forth in Exhibit 24, which is

before us?

A. That is correct. And it made its determina-

tion upon the regulations which were in effect and

which are in effect in both tariff No. 6 and No. 7,

and to section 72, which classifies explosives as A,

B and C. And it said in that case that explosives

classified A are dangerous; B as less dangerous:

and C as relatively safe.

Q. Now let's be sure. To refresh your recol-

lection, did not the Commission say, "In the Com-
mission's regulations governing the transportation

of explosives and other dangerous articles by rail,

freight, express and baggage service and by motor

vehicle, highway and water, the various different

explosives are classified as dangerous, less danger-

ous and relatively safe, rather than by any refer-

ence to Class A, B and C"?
Mr. Collett: If the Court please, I object; the

case is reported in Vol. 49 of the Interstate Com-
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merce Commission reports, and the case speaks for

itself as a matter of law, for whatever probative

effect it has.

The Court : I will make a determination on that,

counsel, myself.

Mr. Russell: Very well.

Mr. Russell: Q. Let me ask you, sir—I don't

wish to be running counter to the ruling- of the

Court, and this may be in the spirit of it; but in

line with the statement made by the Court a few

moments ago, it is a fact, is it not, that in the case

to which I have referred, the Commission under-

took to classify certain kinds of explosives, re-

ferred to in their regulations, as being in a category

other than dangerous? A. Oh, yes, it has.

Q. So that they have used the word "danger-

ous" in a more limited sense than as being synony-

mous with the word "explosive" itself?

A. I think that is correct.

Q. Yes. Now the regulations to which they re-

ferred were changed, as you have indicated, on

May 3rd of 1950, and it is [111] a fact, is it not,

sir, that those words "dangerous, less dangerous

and relatively safe," as they have theretofore been

set forth in the regulations, were eliminated?

A. They did change the wordage, but they re-

tained the Class A, Class B and Class C explosives.

They applied different descriptive terms to them.

Q. Very well. That is exactly what 1 had in

mind, sir. And is it not also true 1 from your knowl-

edge of the Commission's procedure and practice
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that at least beginning in the year 1951 they de-

sisted from their practice of describing in certifi-

cates, as an exception or otherwise, dangerous ex-

plosives and undertook to describe them as Class

A, Class B or Class C, explosives, as denned in

their regulations?

Mr. Collett: Well, I object, if the Court please.

This is going outside this particular case, and also

is the matter in which I think the regulations speak

for themselves.

Mr. Russell: Well, I would like to be heard on

that briefly. [112]
*****
The Court: The objection will be overruled. If

you know, you may answer.

Cross-Examination— (Resumed )

A. I do not know the answer to that question,

because I have not examined any applications nor

have I examined or been called upon in any respect

to examine any applications.

Mr. Russell: Q. I take it, then,—what you un-

derstand from that, sir, is that then at least during

the year 1951 you have not had occasion to examine

certificates issued by the Commission dealing with

the subject of explosives'?

A. My answer to that is, the only one that I

have had any opportunity to examine, is the pend-

ing application, in sub 34, [116] which was filed by

the defendant.

Q. In this particular proceeding?

A. That is right.
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Q. I would like now, sir, to call your attention

to Exhibit No. 23, particularly Section 73.51 of that

regulation, and ask you, are you generally familiar

with those provisions?

A. I have read them, yes, but in the applica-

tion of them I have had no occasion to apply them,

in the sense.

Q. It is a fact, is it not, sir, that the explosives

which are described in this particular regulation

are described as being of such dangerous character

that carriers are forbidden to transport them? Is

that not the substance of the regulations?

A. Yes.

Q. And that section to which I have referred

you immediately precedes the sections defining ac-

ceptable explosives, as being Class A. Class B and

Class C; is that not correct, sir?

A. That is correct.

Q. So that it is true under the regulations, is

it not, that there is a type of explosives which has

a higher transportation hazard than those being

described in Section 73.52 as maximum hazards?

Mr. Collett: Well, if the Court please, I object

to that question as calling for an opinion and con-

clusion of [117] this witness, and the regulation

speaks for itself as to what 73.51 says. It seems

to me that is a matter likewise for the Court to

decide.

The Court: There is that distinction, is there

not?

Mr. Collett: If the Court please, one says for-
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bidden and the other says acceptable explosives.

The Court: However, the objection will be over-

ruled. If you know, you may answer.

A. I cannot answer your question as it was

stated. I do not know, I am not an authority on

explosives; and when you say that there are some

that are more explosive than others, I can't an-

swer it. All I know is that there are some that are

forbidden.

Mr. Russell: Q. Perhaps that will answer my
question, sir. In other words, those that are shown

in 73.51, for one reason or another which you per-

sonally do not know, the Commission has said car-

riers may not handle at all?

A. That is what the book says, that is right.

Q. I see.

The Court: That is what the regulation says?

The Witness : That is right.

Mr. Russell: May I have just a moment to show

what I was referring to, to counsel?

The Court: Surely.

(Conversation among counsel out of hearing

of the Reporter.) [118]

Mr. Russell: Q. Mr. Harrison, I have avail-

able before me a transcript of the proceedings of

yesterday. I wanted to ask you one or two ques-

tions further developing a statement contained at

page 106 of the transcript and I would like to hand

you the document. I have it open to 105, so that

you may get the context, and marked on my copy
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is the particular statement that I would like to

have you familiarize yourself with. (Handing to

witness).

A. (Examining document)

Q. Does reading it recall to your mind the

thought that was being expressed there, sir?

A. I think so. [119]
* * * * *

Mr. Russell: Q. Returning, Mr. Harrison, to

the reading, I will read you the question:

"Question: And it is a fact, is it not, sir, that

the words 'dangerous explosives' does not appear at

any point in that document in any sections [121]

pertaining to definition, if it appears at all?

" Answer: No, that is correct. Used those partic-

ular terms. They are definitions of dangerous ex-

plosives, or of explosives under the classification

of A, Class B and Class C. And Class A explosives,

in this newer tariff, No. 7, defined as detonating

or otherwise of maximum hazard. Class B explo-

sives are classified as inflammable hazard, and Class

C explosives as minimum hazard.

"I might call attention also to the Court, how-

ever, that at the time that the certificate under

which the defendant is operating was issued that

this particular Tariff was in effect."

Mr. Russell: Apparently making reference to

No. 6.

Q. Is that what you had in mind, sir?

A. That is correct, Tariff No. 6.

Q. Am I to understand, sir, that from that state-
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ment you mean that the words " dangerous explo-

sives", as used in a certificate, must be interpreted

with relation to the day or date upon which the

particular certificate was issued?

A. No, I don't mean that the Court should get

that impression.

Q. Well, what did you wish to convey by the

expression ?

A. What I mean to say is that when the defend-

ant was issued their certificate, there was a restric-

tion in that certificate [122] against the transpor-

tation of dangerous explosives, and when that cer-

tificate was written, and for a number of years,

there wasn't any question, I might say, in my mind,

and I can interpolate, in the Commission's mind,

of what the dangerous explosives were. They had

been set forth in Tariff No. 6, they had been de-

fined.

The Court: Three classifications?

The Witness : Yes, sir.

A. (continuing) And they had been further

defined and emphasized in the case which we re-

ferred to yesterday, which is the Strickland case,

49 Motor Carrier cases. Now that was the point

that I intended to convey.

Mr. Russell: Q. But you do not intend to con-

vey the thought that if a given item, for example,

appeared at the time that the certificate was issued,

under a classification of A, and because of advances

in the science of explosives, its transportation char-

acteristics had been radically changed and it were
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in subsequent years reduced to Class C, that the

defendant could not haul that after it had been

turned to Class C, simply because it was Class A
when the regulations were made? Is that what you

wish to say?

Mr. Collett: Objection, if the Court please. I

think that is highly argumentative.

The Court: You may answer.

A. Well, my answer to that question is that

since the [123] Commission has definitely inter-

preted the definition of Class A, B and C explo-

sives, that regardless of whether any scientific

changes or chemical changes may take place, that

they have not receded from their determination

that Class A is a dangerous explosive and Class

B is a less dangerous explosive. Now yesterday

maybe a detonating fuse may have been classified

as A. Tomorrow they may be classified a C. I do

not know. All I know is that the Commission has

not receded from their classification of A and B
and C explosives.

Q. It would be, as I understand, from the state-

ment that you have made, this: If, to use the ex-

ample you have given here, of the detonating fuses,

—if tomorrow it should be moved from A to C, it

would be your understanding that the defendant

could then haul it?

A. That is correct, and I could very aptly ex-

plain that in the transportation from Herlong out

of there, there were many, many, many explosives

which this defendant transported which fell in
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Class C, and they are not included in this informa-

tion.

Q. As a matter of fact, a substantial number of

all fell in Class C, did they not, sir?

A. That is correct.

The Court: They are not charged here.

Mr. Russell : That is correct. I was simply bring-

ing the question out to show the pattern of trans-

portation. [124]

Mr. Russell: Q. Now, sir, you mentioned that

the Commission had definitely decided that issue.

Can you point to me, as an attorney for the Com-
mission, one single solitary case decided since the

present regulations were placed in force on May
9th, 1950, in which the Commission has said that

Class A means dangerous, Class B means less dan-

gerous, Class C means relatively safe, or has char-

acterized them in any other way?

Mr. Collett: If the Court please, I am going

to object. It seems to me that this develops itself

down to some sort of a distinction between what is

a maximum hazard as opposed to what is danger-

ous. The particular wording that counsel doesn't

mention— he keeps referring to dangerous explo-

sives—is that in the charge that was made, that

refers to it as maximum hazard. And for the pur-

pose of clarification

The Court: I don't know—what comes of that

phraseology, dangerous ?

Mr. Russell: What did you say?

The Court: Phraseology.
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Mr. Russell: I have been restricting it to dan-

gerous, less dangerous and so forth, because it is

the fact, I believe, that the words in the Tariff

No. 6 said Class A, dangerous, maximum; "maxi-

mum hazards," words something to that effect. Then

Class B, it said, "Less dangerous, flammable haz-

ards." The effect of the change was to leave the

document [125] saying, "Class A, maximum haz-

ard.
'

' The only change was to pull out of the regula-

tion the words "dangerous, less dangerous and "

The Witness: "Relatively safe."

Mr. Russell: And "relatively safe." So that per-

haps I didn't mean to—I didn't want to mislead

the witness; I thought he and I were both familiar

with the fact that that language had not been

changed. I was talking only about that change.

Mr. Collett: Well, if the Court please, as long-

as counsel is relying upon his memory, it seems

to me that perhaps at this time it might be good

to just take the two provisions, 73.51, in the case

of

(Conversation between Messrs. Collett and

Russell out of hearing of the Reporter.)

Mr. Collett: Now in the first instance, Class A
says, "Dangerous explosives, detonating or other-

wise of maximum hazard."

The Court: Otherwise what?

Mr. Collett: "or otherwise of maximum hazard."

In the next expression it says, "Class A explosives.

Detonating or otherwise of maximum hazard." The

two words, "Dangerous explosives" were deleted.

In the case of Class B, the first is, "Less danger-
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ous explosives, inflammable hazard." The change,

"Class B [126] explosives, flammable hazard." The

words, "Less dangerous," those two words were

deleted.

In the case of Class C, the first is, "Relatively

safe explosives, minimum hazard." And then,

"Class C explosives, minimum hazard." The term,

"relatively safe explosives", was deleted.

Mr. Russell: In order that we might have the

record clear, let me ask this question.

Q. You so understood that that was the com-

partive language as in my questions with respect

to change, did you not, Mr. Harrison?

A. That is correct, yes.

Mr. Russell: I thought we had a question pend-

ing, did we not, Mr. Reporter?

The Witness: You had a question; I can an-

swer that question now.

Mr. Russell: May we have the question read?

To be quite frank, I have forgotten precisely how

it went.

The Witness: He asked me if, since the adjudi-

cation in the Strickland case, the Commission under

this new wordage, if they had been called upon to

again, to interpret "dangerous explosives."

Mr. Russell: You recall it to my mind now. I

don't believe that was exactly my question.

The Court: Well, we will get his answer now.

Mr. Russell: The question is not exactly—he

doesn't have my question exactly as it was put,

Your Honor.
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Mr. Russell: Q. My question did not relate to

the Strickland case, but to a decision subsequent

to May 3rd, 1950, the date upon which this chang-

ing language in the regulations became effective.

A. I will answer that this way. I have searched

and have found no decisions subsequent to the

Strickland case.

Q. That's right. Now, sir

A. That case was decided in 1949.

The Court: '49.

Mr. Russell: Q. And to clarify the matter for

the Court, the Commission in that case gave some

indication that it had never previously undertaken

formally to consider the question of what was meant

by " dangerous explosives" in certificates, is that

correct, sir?

A. It didn't state it in that term. I think the

Commission equivocated slightly, but it said that,

"We have denned it, but in case anybody doesn't

understand our definition, here it is again." Now
that's the way it was.

Q. Now in that decision, as I believe you will

recall, they said, did they not, that when they used

the term "dangerous" they are including the words

"dangerous and less dangerous" as described in

the regulation? Wasn't that true, sir?

A. They didn't put it in those words. They said

that, [128] "we have defined dangerous explo-

sives
"

The Court: Aside from other administrative
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bodies, am I bound by the Commission's interpre-

tation here?

Mr. Russell: Yes, Your Honor. I believe that

goes to the very core of the defense of my case.

I believe that we have here a technical word used

in a technical sense.

The Court: Yes?

Mr. Russell: And under the—I will argue it at

greater length later so the Court may see it. Under

the rule first established in the case commonly

known as the Abilene case and followed in many,

many cases since then,

The Court: How far is the Court bound by an

administrative body?

Mr. Russell: The rule that I have in mind is

what we call the primary jurisdiction doctrine. It

presumes that both the Court and the Commission,

or the other administrative body, have the power

to go forward with this particular inquiry.

The Court: Yes?

Mr. Russell: As I read the cases, if the word

which is the subject of the litigation is one which

has been given a special or technical meaning as

distinguished from its common meaning, the inter-

pretation of what that word means becomes an in-

terpretation of fact as distinguished from an inter-

pretation of law. [129]

The Court: Yes?

Mr. Russell: And that until such time as a

definite interpretation has been placed upon the

word by the administrative agency, simply for the
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purposes of uniformity and performing uniformly

—since the matter may come up anywhere in the

courts

The Court: By determination of the court?

Mr. Russell: I say the question may come up

in many, many courts. The primary jurisdiction

doctrine says that the court will not go forward

with the proceeding, but will leave that interpreta-

tion to the Commission. I think the Court can rec-

ognize the problem. Perhaps there is an example

here. The word " dangerous explosives"; if the

Court here were to say, for example, that danger-

ous explosives in the mind of the court meant A,

B and C,

The Court : Well, I am so limited in these explo-

sives, I am frank to tell you that I think—of course

I am bound by the letter of the law and the regula-

tions, but suppose a witness is called here and

would break down these various shipments and

their contents and what they are; would that enter

into this case?

Mr. Russell: I say, sir, that it would only sec-

ondarily. Only if the court had preliminarily de-

cided that it was going to take the responsibility

for fixing the meaning of the words " dangerous

explosives." In other words, I pointed out [130]

The Court : To my mind, all explosives are dan-

gerous.

Mr. Russell: That is exactly what I have in

mind. But we see here, you recall,

The Court : I say those things ; I am frank about
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it. Now I could be entirely mistaken, and if I am
you may have full opportunity to correct me
Mr. Russell: Well, if y0U will recall-I might

mention-yon made some comment similarly yes-
terday, and I immediately followed-we were dis-
cussing also this Strickland case by questions ofMr. Harrison in which he pointed out that all ex-
plosives under that decision upon which they rely
were not considered dangerous within the meaning
ot certificates.

The Court: I understand.
Mr. Russell: That goes right to the core of my

position. I say then we must find out in this tech-
nical language of certificates, if you will, what is
a dangerous explosive.

The Court: My thought is, why not take a step
further, then, and they could easily produce a wit-
ness indicating and breaking down what these ship-
ments were, whether or not they were dangerous
Is that possible?

The Witness: Well, Your Honor, each of the
shipments included in the counts which are before
the Court, I thought it was in the record that they
are either classified under this regulation A or B
and from the plaintiff's point of [131] view those
are classified as dangerous explosives. Now that ismy understanding-

Mr. Russell: I say perhaps I have not as vet
made my position clear.

The Court: Go ahead. I think you are more
familiar with this field than I am. That is the
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reason I have been so patient here. I have to be

advised. But since the regulations themselves pro-

vide that A and B are dangerous, and we are quib-

bling about that

Mr. Russell: That is exactly my point, Your

Honor. The regulations at one time did say that

A was dangerous, it said that B was dangerous.

The Court: Yes, but they are both dangerous

and they are still in the regulations.

Mr. Russell: But for some reason, and we must

presume the Commission had a purpose for doing

so, it went through those sections in the early part

of 1950 and changed the definition, doing just one

thing, taking out the words " dangerous," ''less dan-

gerous," and "relatively safe."

I might cite an example to point out why I think

it is significant. Let's suppose that a carrier inter-

ested in solving this problem has the words " dan-

gerous explosives" in its certificate. It goes to the

Strickland case and it says there: "Dangerous ex-

plosives when intended to mean explosives danger-

ous or less dangerous, and refers to the [132] reg-

ulations using those words obviously as words of

technical meaning as they are used in that regula-

tion.

Then the carrier at any time after May 9th turns

to the regulations for the answer to his problem.

As Mr. Harrison admitted yesterday on the stand,

he can search the document from one end to the

other and find no where in it the words "danger-

ous,'- "less dangerous " or "relatively safe."
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The Witness: That is not entirely correct. The
word "dangerous" is used lots of times in there.

Mr. Russell : Q. But in other connections—

I

mean, in the definition sections. A. Yes.

Q. Perhaps I am overstating the proposition.

A. Yes.

Mr. Russell: My point, to answer the question

which the Court first asked me, in this inquiry is

that that puts us in the position where a possibil-

ity of doubt exists that perhaps the Commission
meant some change in its technical definition and
that therefore we have an uncertainty. This Court
could feel free to say, taking out those words, there

has been a change. The Court might say: I feel

all explosives are dangerous; therefore I am go-

ing to say in this proceeding that A, B and C
are dangerous explosives in the transportation

The Court: CI The charge here is A and B.

Mr. Russell: If you recall, I raised some ques-

tion and opposed—. There was a C included in

Count 11 and I raised some objection to its dis-

missal.

The Court: Well, that is not before the Court.

It is dismissed.

Mr. Russell: I appreciate that, sir. But that

poses the issue which is here.

The Court: I understand. I want to give you
full opportunity on the theory that you are trying

to get a result on in this case. I usually do that

because of my limited familiarity with these mat-
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ters, and I take it yon specialize in this type of liti-

gation.

Mr. Russell: I try to, sir.

The Court: Where are yon located?

Mr. Russell: In Los Angeles, sir.

The Court: You specialize in rates?

Mr. Russell: Not in rates. Particularly trans-

portation of motor carrier—by motor carriers—that

is the principal work that we do, sir, my partner

and I.

The Court: I thought that your partner was

your brother. Go on.

Mr. Russell: Just as long as we have partially

discussed this, I would like the privilege of men-

tioning just one more phase of this matter before

I return to the interrogation. [134]

The Court suggested the possibility of calling

someone who was familiar with explosives.

The Court: Since we have been discussing it, it

is my present thought to give you an opportunity

to change my mind. These allegations are covered

in A and B
Mr. Russell: That is right.

The Court: and as far as we have gone, I

freely confess to you, as a judicious judge is al-

ways brought to do, that under the classification

here these are dangerous explosives.

Mr. Russell: I appreciate, sir, the reflection of

the Court.

The Court: But because I am frank enough to

state that, that does not preclude you from getting
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the proper record here that you are trying to de-

velop.

Mr. Russell: As I say, my comment that I was

making with respect to what these things are is

that it is really our position here that there is suf-

ficient confusion, let me put it that way, so that

the reasonable minds of judges might differ on that

subject.

The Court: I trust I do have a reasonable mind.

Mr. Russell: And that the matter for the sake

of uniformity should not be made the basis of a

criminal proceeding until such time as the admin-

istrative agency primarily charged has cleared the

matter up.

That is the nub of it, and I have certain cases

to cite.

Mr. Collett: If the Court pleases, for clarifi-

cation purposes further, presently there are 12

counts from the description of the type of explosion

would come within the category A, and 3 under

category B. Originally there were 14A, 5B and 1C.

The Court: If we are in doubt about B, we
will

Mr. Collett: Whether or not a B became sub-

sequently a C is, I would say, wholly immaterial,

because if it became a C, it is not here, we wouldn't

have it before us. What is A and B is, of course,

and I believe the record will show and the evidence

will show, that A has been A continuously and the

B's have been B's continuously, and that there has

not been any change as far as the Commission is
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concerned, which says that a Class A or Class B
is a C, so that if that had been true we would prob-

ably have moved to dismiss any of those matters as

not being properly before this Court.

Mr. Russell: I think counsel was directing those

to the specific items that are here involved, but I

would seriously challenge that A's have not been

changed to B's, and B's to C's, and that is exactly

what I have in mind.

In other words, it is conceivably possible that at

the time the information was drawn and the last

Federal Register was made available one of these

items was a B and as of the [136] date we now
speak, today, one of those items might be a C.

The Court: Maybe the specialist will help us

on that.

Mr. Russell : I had intended to direct some ques-

tions along that line. So perhaps this is a good

time to go to it.

Q. I hand you, Mr. Harrison, Exhibit 7 describ-

ing, so far as the information is concerned, six

boxes of fireworks special weighing three hundred

pounds. You might hold that before you (handing

to witness).

So far as the record reflects, that shipment con-

stituted, did it not, a full truck of explosives of one

type or another? A. That is correct.

The Court: Charged under what count?

Mr. Russell: This is under Count 5.

Q. And it is true, is it not, that all except the
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300 pounds of the some 30,000 pounds of that ship-

ment were small arms ammunition?

A. That is correct. I am taking the words of

the document.

Q. Of the document. A. Yes.

Q. Yes. As I understand it, it is the words of

the document that you relied on principally all the

way through. A. That is correct.

Q. And small arms ammunition in Exhibits 23

and 24 are, generally speaking, Class C ammunition,

are they not?

A. That is right. They are classified as Class

C. [137]

Q. So that we have in this particular shipment

then a very small quantity of Class B and a rela-

tively large quantity of Class C in this particular

truck? A. That is correct.

Q. Does the document indicate whether the ve-

hicle was sealed, on its face?

A. No, I have never examined these documents to

determine whether they showed on their face

whether the vehicle was sealed.

But my understanding is that all of the vehicles

were sealed by the Army.

Q. That was your understanding?

A. That is correct.

Q. I would like to call your attention to Exhibit

24, Item 64, which appears on page 45. You find it

refers to fireworks? A. That is right.

Q. Reading that item, and you may refer in

connection with my question to the classification
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Mr. Collett: What's the number of that section?

Mr. Russell: Item 64 of No. 6, the superseded

rules.

(Discussion between counsel.)

Mr. Russell : Q. With respect to that and to the

classification that you have indicated previously you

are more familiar with, it does appear, does it not,

sir, that [138] fireworks of all classes, listing many
different items by the name, designated in that docu-

ment as being Class B?
A. Class B, less dangerous explosives, that's

right.

Q. And Item 64, to which I have referred you,

lists many specific things

A. Yes, it gives examples.

Q. Now I would like to call your attention to

Item No. 73.88(d). It is in the other tariff, the one

that is before the Court.

Might the witness

(Document handed to witness.)

A. Seventy-three—what was that?

Q. Point 88(d). It is on page 43.

A. Page 43.

Q. According to the copy I saw. 73.88(d). You

find the classification designated as fireworks spe-

cial, do you not, sir?

A. What sub-paragraph is that, please 1

Q. I have point 88, sub-paragraph (d).

A. Yes, that is right.

Q. And that in turn lists a variety of different
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specific commodities, which are deemed to fall

within that category—right, sir? Before you make

the comparison, would you also look at item No.

73.100(r). You have that? A. Yes, sir. [139]

Q. That also describes a group of fireworks

which are listed as "common," does it not?

A. Well, under Class B it refers to fireworks

special.

Q. There. But in another group there is a list of

another group which are "common"?

A. They make the distinction between "special"

and "common."

Q. And common. And the "common" are classed

as Class C explosives, are they not?

A. That's right.

Q. Now going back to Exhibit 24

The Court : Just a moment—wait a minute. How
do you classify these B then?

A. From the freight bill, it states on the face of

it, "fireworks special."

The Court: Go ahead.

Mr. Russell: Q. Going back to Exhibit 6, no

such classification was made under the former rules

dividing fireworks into two different groups, was

there ?

A. That I can't answer without

Q. Would you look at it? You are familiar with

the classification?

A. You mean in Tariff No. 6?

Q. In Tariff No. 6, yes.
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A. Well, I can't say—say that I know they have

amended this. [140]

The Court: If you are familiar with it, direct

his attention to it.

Mr. Russell: I have directed his attention to

what I think are the only references, to the classifi-

cation index that he said he was more familiar with

yesterday, and he can compare that.

A. The only one I am familiar with is under Sec-

tion 72, where they classify A, B and C, and they

definitely set out the items.

Q. Would you look in Exhibit 24, in the por-

tion with which you are familiar, and tell me how

many different kinds of fireworks you find shown

there?

A. There are several in there. That is true.

Mr. Collett : If the Court please

The Court: There is a definite charge here and

the allegation of the type.

Mr. Russell: That is correct, sir, and I will be

frank to state, the purpose of my inquiry is to show

through this witness that there is a possibility be-

cause it involves a matter of judgment of someone

at the time those words were used, that it might

actually have been something else in the truck.

Mr. Collett: Well, if the Court please, I object

to this line of questioning, in that term "special

fireworks" was the term used by the defendant him-

self to [141] define this particular commodity. If

there was something else, why did he not define it as

something else ? He specially puts it in that category.
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They purport to assume to transport a Class B ex-

plosive and they define it themselves.

Mr. Russell: Counsel is making a statement

there that he has not established in this record and

that, I respectfully submit, he cannot establish in

this record.

Because, as I think I can develop from this or

other witnesses, I am sure, because these vehicles

are sealed, the defendant must simply take the words

that somebody else has used, to characterize the

products in his truck for putting on his documents

in order that that shipment may move forward to

its ultimate destination.

That was the essence of my objection to the

admissibility of these documents, that we are charg-

ing the defendant in this case with words which

are not his own and which the defendant has no

possible way of checking the accuracy.

Mr. Collett: If the Court please, if we might

assume that it is impossible to bring any particular

one of these trailers or semi-trailers and open the

contents as to what was in there, this defendant did

identify the contents insofar as they were advised

of those contents, and in the face of an operating

authority which says that they do not have author-

ity to do certain things, they assumed the respon-

sibility [142] to transport forward what they have

identified without themselves doing anything fur-

ther about it.

Their own statement in itself as to what the con-
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tents were is sufficient to have indicated to them

what they were doing.

Mr. Russell: Counsel, I think I can answer

counsel's statement, by saying that I hand him this

article, which I hold in my hand, and tell him that

it holds percussion caps, with a receipt that it holds

percussion caps, but it is sealed and he it not to

open it. And he as a matter of necessity going only

to a point six blocks from here maybe called upon

to give it to someone else. So he makes a document,

and upon my representation that there are percus-

sion caps in here, he says, for his receipt, one pack-

age of percussion caps. I am certain that Counsel

would not want to be hailed before this Court under

such circumstances, on the basis of the statement

contained in his receipt that he had been unlaw-

fully transporting percussion caps. And that is

exactly what they are attempting to do with the

defendant here.

My purpose of the inquiry, in order to get back

to the objection, was to develop from this witness,

if he knows the facts, that very point, that this is

an example of an item included in the information

where changes were made in 1950, wherein it is

conceivable and possible for certain reasons a [143]

person might, in the interests of precaution in mak-

ing up that bill, resolve a doubt in his own mind

that they were "special" as distinguished from

"common," when he must distinguish from a whole

list of specific products.

The Court: Who?
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Mr. Russell : Whoever makes up the specific des-

ignation.

The Court: Who makes these? Whoever ships

them?

A. The Army Ordnance Depot in Herlong, and

the transportation officer there. As I stated yester-

day, I did not have the bills of lading prepared by

the Army Depot transportation officer. The reason

I did not have all of those is because they were

forwarded for payment. But there are a couple

there, two, I think. The reason that I have those,

they were extra copies because there was a beyond

movement.

But my whole testimony, if I may put it that

way, is predicated upon the fact that on each of

those bills of lading that the exact wordage is tran-

scribed from the bill of lading by the defendant on

to their own freight bills, that on each bill of lading

it has " explosives" stamped right on the face of it.

Mr. Russell: Q. Now you are offering a state-

ment. I want to clarify it before you go too far.

I understood you to tell me yesterday on cross-

examination that your inspection of these various

items was restricted to the examination of the

freight bills, the [144] trip report of the driver,

and your conversations with Mr. Gottstein. Was I

in error on that, sir?

A. Well, to the extent that on two of the exhibits

there are bills of lading attached, and I think Mr.

Collett interrogated me yesterday on that.

The Court: On the forwarding transaction?
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The Witness: That's right, on the wordage used

on the bill of lading and the wordage used on the

freight bill. I think you will find that in those

two

Mr. Russell : Q. And on those two 1

A. That's right.

Q. With that exception, my characterization,

that I have just given you, is basically correct, is

it not? A. Yes.

The Court: Those are the only ones you have

got, though?

A. Yes, that's right.

Mr. Russell: Q. But you are familiar, are you

not, sir, with the fact that from these records it

indicates that in every instance of every coimt in it

for the freight which is involved, came to the de-

fendant from some other motor carrier?

A. That is correct. On a bill of lading—on a

bill of lading which described from the shipper the

exact content of the shipment, together with a

stamp that this shipment is [145] classified, packed

and is shipped according to the regulations of the

Interstate Commerce Commission as contained in

this Tariff (indicating).

Q. In answering my question that way, you are

presuming because you did not look at the ship-

ping document—you just told me so, isn't that true ?

Mr. Harrison?

A. I am referring only to those bills of lading

which I saw.

Q. The two.
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A. And their—the two of them—and naturally

I drew a conclusion they were all the same. But
on the ones that I saw that is what was indicated.

Q. All right now. But we do have the fact that

this defendant received in each instance a sealed

vehicle from some other private motor carrier,

right? A. That's correct. That's correct.

Q. And we do have also the fact, do we not,

Mr. Harrison, that that carrier in turn received

the vehicle sealed under general practice from the

Government.

A. That is correct, with a bill of lading. That
is, the functions that I don't want the Court to

lose track of, that whenever that vehicle is loaded,

there is a bill of lading executed, right there.

Q. Now we are getting back to the point of my
interrogation.

The Court: You mean to indicate that was a

notice to whoever [146]

A. Yes, sir, that's right.

Mr. Russell : Q. Now when we get back to that

point, Mr. Harrison, we are getting to the point

of my inquiry on fireworks of a few moments ago.

At some point in the Government installation must

take, who knows what the product is, whether it is

a Roman candle or Verry pistol or whatever else

it may be, and make a decision in his mind as to

whether or not that particular commodity is to be

classed as described in that bill of lading as " fire-

works special" or "firework common," must he

not?
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A. Well, I will answer that this way, if this was

a manufacturing establishment that was making

fireworks for all different types of use, it would

be incumbent upon the shipping clerk to have a

pretty good understanding of what he was shipping.

But here it was fireworks special from a military

establishment to a military establishment. It is not

the manufacturer.

Q. But you do have someone in the military

organization

A. They could make an error.

Q. That's right.

A. They could make an error.

Q. Now I call your attention, and I pick " fire-

works special" as an example, because I think it

illustrates the point. Look at 73.100, and to the

specific commodity. You [147] will find in there

A. Which Tariff?

The Court: Goes into Class C?

Mr. Russell: Yes.

Q. You will find in there, will you not, sir, that

some of the items are listed as Class C only because

of the volume of the explosives in their internal

content? A. I think that is correct.

Q. So that a given article might be one or the

other, depending on how much explosive it had

inside %

Mr. Collett: I object, if the Court please, this

is purely argumentative.

The Court: Not altogether. I will allow it.

A. I think you are basically correct, in that that
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goes to the whole essence of the issue here, that if

the thing is just going to pop when it explodes, that

is less dangerous or relatively safe; if it is going

to boom and kill somebody, that's dangerous, and

the degrees in between. That is the answer.

Mr. Russell: Q. It is entirely possible that

faced with a doubt as to whether or not a given

article had in it quantity A or quantity B explosive,

that a representative of the Government in deciding

which way he should characterize it on the bill of

lading, in the interests of safety might say: I can-

not ship it as a C if it has more than so much, [148]

but I can ship it as a B even though it has less.

Therefore I will classify it as "fireworks special";

is that not possible?

Mr. Collett: Object, if the Court please; that is

speculative. We have here

The Court: The possibilities don't spell out very

much for us.

Mr. Russell: They spell out, if the Court please,

I think not very much in the individual case, I will

concede. But I do think they spell out the basic

seriousness of charging a person criminally when

there are other remedies available for being guilty

of using certain words to mean certain things or

as an understanding as a knowledge of certain

things when it is apparent that anyone of a num-

ber of people back down the line for a considerable

period of time may have done something, as a

result of which the defendant must pay a penalty

on the basis of things over which he has no control.
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since he cannot take the goods and look at them

himself.

The Court: The witness on the stand says he

has his notice by that bill of lading.

Mr. Russell: That is the point I was seeking to

develop if the Court please, by the question that the

bill of lading in turn describes a generic phrase,

and that somebody must decide whether a particu-

lar kind of a Roman candle [149] is a fireworks

special or a fireworks common, somebody over

whom the defendant has no control.

The Witness: If I may inject myself in here,

it does not describe it in a generic term. Each one

of those shipments is described as classified A, B or

C, and that is not a generic term,

Mr. Russell: You cannot tell, Mr. Harrison

The Witness: in the very wordage of this

classification.

The Court: It is 12 o'clock. Can't you hear the

bells ringing?

(Thereupon a recess was taken to the hour

of 2 o'clock p.m. this date.) [150]

Afternoon Session, Wednesday, April 16, 1952

at 2:10 o'clock p.m.

The Court : You may proceed, Gentlemen.

Cross-Examination— (resinned)

Mr. Russell: Q. Mr. Harrison, you will recall

just prior to the noon recess I was addressing

certain questions to you with respect to the particu-

lar item fireworks special, which I had selected as
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a possible example. Would it not be correct, Sir,

under the regulations as described in Exhibit 23,

that fireworks special as the word is used there is a

generic term in its sense, in that it is used to cover

a number of different items as distinguished from

some specific physical product that we might take

in our hands, as being the only possible thing that

could be described as a fireworks special?

Mr. Collett: If the Court please, I object that

the term speaks for itself. This is a matter that

The Court : That will be a matter for this Court

to make a determination on, not this witness.

Mr. Russell: Very well, if the Court please.

Mr. Russell : Q. Earlier in the examination this

morning I asked you certain questions, if you will

recall, with respect to the statement made near the

end of the afternoon session on page 105 and 106

of the transcript with respect to the varying lan-

guage in the orders and varying dates of certifi-

cates. Do you recall generally that subject of in-

quiry, without—I am not intending— [151] do you

know to what I refer?

A. No, I do not, exactly. You say varying lan-

guage in certificates and orders. I don't recall

Q. Well, let me put the question in this way.

Do you recall the statement that you made yester-

day afternoon to which I addressed your attention

this morning specifically by referring you to the

transcript? Would you like to have it again?

A. Well, I believe I had better, because I

—

(examining transcript). Yes, now I recall.
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Q. I want just to be sure that I understood your

statement with respect to that amplification this

morning. Did I understand it to be your statement

in clarification this morning that the meaning of

the words "dangerous explosive" might vary with

changes in the regulations from time to time, de-

pending upon where a particular item was classi-

fied?

Mr. Collett: Well, if the Court please, I think

again I will object on the grounds that we have

been over this matter rather fully and I believe that

for the Court to determine whether or not the mat-

ter that had been presented and the evidence before

this Court, that comes within the provisions found

within the regulations, and the matter that has been

shown. It is not for this witness to determine or

define the terms.

The Court : I have allowed the widest latitude

here. [152] I think we are making no headway.

Mr. Russell: If the Court please,

The Court: I would allow this question to be

answered, but keep that in mind. If you are able

to answer, you may answer.

A. Well, my only answer can be that the Com-

mission, I think, under the act, the Federal statute,

is authorized to prescribe these regulations, and

that is, it has prescribed regulations pursuant to,

and it no doubt could make some changes if it felt

it necessary.

Mr. Russell: I hesitate to inquire further in

view of the Court's comments. I would like to state
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simply this, that one of my purposes of interroga-
tion of this man, who undertakes to have some
familiarity with the subject as to developing
The Court: He can't speak for the Commission.
Mr. Russell: But I do wish to develop that he

has some expert background in the field.

The Court: That is the reason I have allowed
this latitude.

Mr. Russell: And my purpose, and I wish to
explain it before I imdertake to close any other
questions along the line, in view of the Court's
statement—is simply to develop in this record the
very fact that this meaning of this term is some-
thing subject to variation, something [153] subject
to technical description, for the purpose of estab-
lishing for the Court that it is one of those things,
one of those words, contrary to Counsel's state-
ment, is something which it is not for the courts to
decide but for the Commission to decide.

The Court: Give me an example of what you
have in mind.

Mr. Russell: I have in mind this situation. It
is a little difficult for me to think really of an
example that comes closer than the very matter
The Court

: That is the reason I am having some
difficulty following you.

Mr. Russell: that we have here. Let us take
this example, though it is not exactly the same
situation in its fact element. Certain words are
used in a tariff describing a commodity, which are
used not in the lay sense but used in a technical
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sense to describe a particular kind, of article. For

transportation purposes it has different character-

istics, or certain characteristics can cause it to bear

a certain rate. With certain other characteristics, a

very similar article may carry a different rate.

That tariff is filed and approved by the Commis-

sion, and as such, as the Court is well aware, it

has certain stature as a matter of law. Then a pro-

ceeding arises, perhaps as a criminal complaint

against the railroad for having described this arti-

cle as item A when there is a description of item

B [154] of a higher rate which would carry a

higher rate, that the Commission says should be the

rate charged. Since the word is not used in its

common or lay sense, and within the meaning of

the common understanding, either of the words

might fittingly describe the particular product. Car-

rying my example further, I might say that a given

article, let's say it was a piece of steel with certain

work done upon it, might in the lay sense be used

to mean either one of these two things that are

described in this regulation document. The matter

comes before the Court, the technical word is in-

volved, the meaning—whether the word is technical

in its sense, or its lay sense—is involved. It is a

matter merely of construction of the meaning of an

ordinary lay word, I think, as the Court well rec-

ognizes, that is a conclusion of law which the Court

makes; but the Court, when it finds that the word is

technical or unusual or specially used, must make a

preliminary finding that it is, as a matter of fact,
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this word which ordinarily may mean something
else, but which has in this particular case a certain
meaning.

Now the obvious result of that is, as I indicated
in discussing a related matter this morning, that
one Court might say this technical word means, as
a matter of fact, certain things; and then proceed
to say that the particular product that I now have
before me is being classified under that definition,

fits that definition as being item A. [155] Yet an-
other Court, presented with exactly the same facts,

could reasonably come to a conclusion that it is a
matter which should have been classified the other
way. It is a situation which cannot be solved on
appeal, because even the opinion of the Supreme
Court would be a determination of a matter of fact
as to what this word embraces when used in its

technical sense. So that to solve the problem and to
avoid hopelessly conflicting determinations, the
Courts as a matter of policy in interpreting laws,
Avhere both the Court and the Commission, or the
Court and the other administrative body have some
to speech, says as a matter of policy, "We will not
undertake to pass upon the meaning of that word
as a matter of fact, but will leave that to the Com-
mission."

Now it is my purpose in directing these questions

to this witness, as a man with some experience in

the field, to show to the Court that this word " dan-
gerous explosive," as it is used in the certificates,

has a meaning technical in its sense, as distin-
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guished from its lay or common meaning—and that

this inquiry that I am now conducting is to show

that even then it is a changing meaning, that the

Commission can change its terms.

The Court: That goes back to what I have indi-

cated this morning in relation to the administra-

tive body: how far this Court is bound by their

interpretation. [156]

Mr. Russell: Well, I respectfully submit to the

Court that the question I seek to pose and the prob-

lem I seek to raise is not exactly that problem, but

that it is the problem of the policy of this Court,

where it is called upon to interpret words that lie

by virtue of legislative enactments of the Congress

in a field where an expert body has been set up

—

even though the Court has within its province and

its power to find as a fact that this word means

certain things

The Court: Now let me inquire. You have a

theory of this case and I think I know what you

are trying to establish. I want to give you a record

on this.

Mr. Russell: I appreciate that.

The Court: So that if I disagree with you, you

will have an opportunity to have a further deter-

mination on it. Doesn't this record already disclose

anything that you wish to prove?

Mr. Russell: Well, the reason I went back to

this subject at this moment was that this morning

we were deflected by a specific question or an objec-

tion, and I began on another tack before I had
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quite concluded my inquiry of the witness on this

particular field. I was hoping just to wind that up
by my inquiry.

The Court: Well, if you want to wind it up, I

will give you an opportunity so that you won't go

back to Los [157] Angeles disappointed. Proceed.

Mr. Russell: Well, perhaps I could handle it in

this fashion.

Mr. Russell: Q. I call your attention, Mr. Har-
rison, to Exhibit Number 1 in this proceeding,

which undertakes to describe the certificate issued

to this defendant, and call your attention to the

fact that the date of that order is the same date as

the order of the Commission amending the regula-

tions governing the transportation of explosives,

and ask you whether or not from your understand-

ing of the manner in which these matters are han-

dled, that that coincidence of date might have any

significance.

The Court: If you know.

A. I don't know that it has any significance.

All I do know is that this is what we call a con-

solidated certificate, that this certificate has been

rewritten. In other words, the authority now owned
by West Coast Fast Freight was a purchased au-

thority in the beginning. They have added to their

authority by other purchases, and they have secured

extensions of operating rights. In those instances,

as a matter of convenience instead of having to

have numerous authorities, the Commission will

issue a consolidated certificate, and the mere fact
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that it is dated on this date, —I do not know the

significance of that point. [158]

Q. But I believe you will agree with me, will

you not, Sir, that the words as they are used in

there need not reflect back to the date that the

original person acquired the right, but that they

have their meaning on the basis of current regula-

tions of the Commission at all times % A. No.

Mr. Collett: Well, if the Court please, I will

object to that question

The Court : The answer is no. Allow the witness

to express himself.

Mr. Russell: Q. Did I understand you, Sir

A. Yes, I can explain that. The answer is, if you

buy a pig on a poke, you buy a pig in a poke. If

you bought carrier A and he had certain rights,

you get just those rights and that's all.

Q. Well now, I believe that if I understand you

correctly, that I am eliciting different responses

than I did this morning. Let's suppose, to pose the

question, that the right which covers the authority

to transport property between Oakland and San

Francisco was originally secured as a grandfather

right by virtue of operations conducted on June 1,

1935 ; that it then passed to the defendant by trans-

fer, say, in 1947, without any change in the lan-

guage; that the transportation here was performed

in 1950. Now what regulations of the Commission

do I understand you to say [159] would be the

regulations that the Court should look to to find

the meaning of the term in this proceeding? Would
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they be the regulations in effect on June 1, 1935,

when the right originally came into being, or 1947,

when the right was transferred, or today ?

Mr. Collett: If the Court please, I am objecting

to that question as being compound, complex, hypo-

thetical, and speculative.

The Court: I realize it is, but in order to get

through, why, I will allow the witness to answer.

Mr. Collett: If the witness understands what

the question is, maybe he can answer it.

Mr. Russell: I might state

A. I understand, I think, if I may answer. The

certificate is not changed; that is, the wording of

the certificate is not changed. In other words, if

the authority which, as I understand, Colletti Fast

Freight was the original owner of this certificate,

and as far as I know, that is the wordage exactly

of the certificate issued to Colletti Fast Freight. It

is true that in transfers, and as time progresses,

and there have been changes and modifications and

transportation problems. There is an administrative

procedure which takes considerable time of the

Commission, and that is this, that if, when one car-

rier buys a carrier's rights, and they think they got

one thing and it turn out [160] that they got an-

other, they apply to the Commission for an inter-

pretation of the certificate, and in that manner the

certificate could be reworded upon order of the

Commission to fit the demands or to fit the oper-

ating intent of the carrier as shown by a public

convenience and necessity.

Mr. Russell: Q. My question was, Sir, assum-
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ing that the words actually in the document before

you stayed the same, dangerous explosives, it is

still true that the specific articles may change from

time to time, and that by virtue of that change in

the regulations, a given product, such as, fireworks

common that we were discussing this morning

—

might in 1947 be an article which, under your clas-

sification, would be a dangerous explosive then and

today no longer be such an item? Isn't that your

interpretation of the regulations?

Mr. Collett: If the Court please,

The Court: You are going afield, I fear.

Mr. Russell: Very well, I won't press the matter

unduly.

A. Well, I can answer that this way. This cer-

tificate says dangerous explosives, and there is a

restriction against it; and as I understand it your

predecessor in interest secured a grandfather appli-

cation. That is, a grandfather right that had been

in existence. Assuming, then, that his rights were

established upon the regulations which were in

[161] effect in 1935, the mere fact here in Exhibit

2 that the West Coast Fast Freight, who was a

defendant here, uses the same terms and the same

language in their application for an extension,

when they have applied for dangerous explosives

—

so my only answer is that dangerous explosives arc

the same now as they were back in 1935.

Mr. Russell: Q. In other words, if I under-

stand you, Sir, it is necessary for the defendant, in



United States of America 139

(Testimony of William L. Harrison.)

order to interpret its certificate to have avail-

able

Mr. Collett: If the Court please, if this is the

question, I would like it to be a question.

Mr. Russell: Well, I am trying to pose it as

such.

The Court : What 's that ?

Mr. Russell: I said I was trying to pose it as

such.

The Court: Well, it now becomes necessary to

become judicial. Proceed, Gentlemen. I will rule.

Mr. Russell: My question, Sir, was, if I under-

stand you correctly, that it is necessary for the

defendant in order to know what particular prod-

ucts it may transport and which it may not trans-

port, which are of explosive character—it is neces-

sary for the defendant not only to look at the

current regulations of the Commission, but to the

regulations which may have been in force at the

date that authority was created, either by a grant to

them or to their predecessor? Is that my under-

standing? [162]

Mr. Collett: I object, if the Court please, and

that is calling for an opinion and conclusion of this

witness, and a matter that is for this Court to

determine in the light of the regulations and the

evidence before the Court—whether or not there

are changes remaining here.

The Court: The objection will be sustained.

Mr. Russell: Q. Mr. Harrison, under the docu-

ment which you have before you, Exhibit Number
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1, it is correct, is it not, that the defandant has

the right to transport dangerous explosives between

certain of the points that it serves?

Mr. Collett: Well, I am going to object, if the

Court please: the document speaks for itself.

The Court: Well, the points that have been

served have been indicated here. You are assuming

a fact not in evidence.

Mr. Russell : Very well, Sir.

Mr. Russell: Q. Certain of the shipments which

are involved in this proceeding involve the trans-

portation over the highway of explosives, according

to the records, between the cities of Tacoma and

Seattle, do they not ? Is that not correct ?

A. Yes, I think there were probably two ship-

ments that went onto Seattle and then to a beyond

point.

The Court: Forwarded? ]163]

The Witness: That is right.

Mr. Russell: Q. And it is correct, is it not, Mr.

Harrison, that portions of the operating authority

described in Exhibit 1 will permit, so far as physi-

cal operation over the highway is concerned, the

defendant to operate its trucks between Tacoma

and Seattle in the transportation of dangerous ex-

plosives without being in violation in any way of

its certificate?

A. I think that is right. The defendant does

have some authority, and that is the main reason

why it participates in this explosive tariff.

Mr. Russell: I think that's all the questions I

have, Mr. Harrison. Thank you very much.
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Redirect Examination
Mr. Collett: Q. And Mr. Harrison, that term

with regards to that particular authority is " dan-
gerous explosives," is it not?
A. Well, it is the authority is unrestricted. It

doesn't say, "You may transport dangerous explo-
sives" affirmatively; it says "General commodities,
with no restrictions." That means the door is open!
The Court: Is that all from this witness? [164]
The Court: That is all from this witness?
Mr. Collett: No.

Redirect Examination
Mr. Collett: Q. Calling your attention to Gov-

ernment Exhibit 23, which is Motor Carrier Ex-
plosive—Dangerous Articles Tariff No. 7, and Gov-
ernment Exhibit 24, and Dangerous Articles Tariff
No. 6, would you look in each of those exhibits,
and calling your attention, first, to detonating fuses
—what is the classification with regard to that par-
ticular commodity as a maximum hazard or a dan-
gerous explosive?

Mr. Russell: Just a moment; could I have the
question?

The Court: He says it is classified as type A.
What is the classification?

A. The classification is divided into three
parts,

The Court: Dangerous

A
- B and C—and under the Explosive Tariff

No. 6 they have been further identified as Class A
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dangerous explosives, Class B, less dangerous ex-

plosives, and Class C, relatively safe.

Mr. Collett: Q. And in this Government Ex-

hibit No. 23, the Tariff No. 7, the term is what?

A. Maximum hazard and flammable hazards, and

minimum hazard.

Q. The commodity explosive projectile for can-

non, what [165] is that classification?

A. That is type A.

The Court: And designated " dangerous explo-

sives". A. Yes.

The Court: That is the classification?

A. That would be in the classification in No. 6,

classified as that.

Mr. Collett: Q. In Government's Exhibit 24,

which is Tariff No. 6, it is classified A dangerous,

and in Government Exhibit 23? A. Type A.

Q. I will call your attention to the commodity

rocket ammunition with empty projectiles in Gov-

ernment Exhibit 24 Tariff 6. How classified?

Mr. Russell: If the Court please, I would like

to object to that question on the grounds that it

is incompetent, irrelevant and immaterial to the

proceeding, on the basis that Tariff No. 6, Exhibit

No. 24 was not an existing regulation in the Com-

mission at the time this transportation moved.

I make that objection and realize fully that I

have interrogated with respect to both, but my
interrogation, as I indicated, went to the question

of the meaning of the terms, and we are here going

down attempting to Ax a classification character-
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izing the nature of the commodity [166] upon the

basis of a regulation of the Commission which has
no longer any probative force.

I might state that I have no objection to Coun-
sel asking the same question he now asks if it is

posed and directed to Exhibit No. 23, the current

regulation.

Mr. Collett: If the Court pleases, the two ex-

hibits are there, they have been used extensively

with reference to various portions I am calling the

Court's attention to, the designation in each of

the Exhibits as pertaining to

The Court: Objection overruled. Can you an-

swer that?

A. Pardon me. The rocket aimnunition was ex-

plosive projectile, you asked me?
Mr. Collett: Q. Rocket ammunition with empty

projectile. A. Is typified as B here.

Q. B in which exhibit?

A. That is Exhibit No. 23, which is Tariff No. 7.

Q. And in Government Exhibit 24, Tariff No. 6 ?

A. I can answer that without looking because

I have checked these, but I will

Mr. Russell: In the interest of saving time, if

the Court please, I believe Counsel is proceed-

ing

Mr. Collett: I am going to go through them.

Mr. Russell: Each one. Might it be under-

stood

The Court: Maybe you can get a stipulation.

Mr. Russell: Might it be understood that as he



144 West Coast Fast Freight, Inc., vs.

(Testimony of William L. Harrison.)

asks [167] this question related to Exhibit No. 24

that I have the objection previously urged, and we

might have a stipulation that the Court's ruling

will be the same, on that, to avoid my objection to

each time you ask a question.

Mr. Collett: That is agreeable.

The Court : The record will so show.

Mr. Collett: You want to stipulate to each one

of these? It will save my time in asking down the

line on each count %

Mr. Russell: I couldn't do so at the moment.

The reason I am hesitating for the moment, when
you gave the figures earlier to the Court, I had a

difference of one count.

The Court: Five?

Mr. Russell: No. I had a difference as to one in

number, as to how many were shown in Exhibit

24 as A, and how many shown as B.

The Court: You gentlemen settle that. There is

a gentleman of importance waiting here. We will

hear from him.

(Thereupon the Court proceeded to another

matter, the case at bar continuing after a ten-

minute recess.)

The Court: Now, gentlemen, have you made up

your mind what to do %

Mr. Collett : Yes, if the Court please. I have been

referring to Government Exhibits 23 and 24, which

are the two Tariffs 6 and 7, and endeavoring from

each of those to have the witness as to the classifi-
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cation type, A, B or C [168] explosive. Counsel lias

made an objection as to Government Exhibit 24.

Mr. Russell : Of materiality, upon the ground

Mr. Collett: We are ready to stipulate as to the

classification of each one of the types of explosives

named in the counts, and I will run down the list.

It is to be understood that the defendant's ob-

jection as to Government Exhibit 24, which is Tariff

6, runs to each one of the classifications.

The Court: The record will so show.

Mr. Collett: Count 1, it is testified, is Class A,

that is detonating fuses.

Count 2,—explosive projectile for cannon—Class

A.

Count 3—rocket ammunition with empty projec-

tiles—Class B.

Count 4—ammunition for cannon with explosive

projectile—Class A.

Count 5—fireworks special—Class B.

Count 6 has been dismissed.

Count 7 has been dismissed.

Count 8 has been dismissed.

Count 9—hand grenades—Class A.

Count 10 has been dismissed.

Count 11 has been dismissed.

Count 12—ammunition for cannon with explosive

projectile—Class A. [169]

Count 13—ammunition for cannon with explosive

projectile—Class A.

Count 14—ammunition for cannon with explosive

projectile—Class A.
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Count 15—ammunition for cannon with explosive

projectile—Class A.

Count 16—ammunition for cannon with explosive

projectile—Class A.

Count 17—ammunition for cannon with explosive

projectile—Class A.

Count 18—fireworks special—Class B.

Count 19—ammunition for cannon with explosive

projectile—Class A.

Count 20—black powder—Class A.

Mr. Collett: Q. Mr. Harrison, what is a par-

ticipating carrier?

Mr. Russell: To which I am going to object on

the ground it is incompetent, irrelevant and imma-

terial, and it is outside—it is no proper redirect ex-

amination.

The Court: I will give him a record on it. The

objection will be overruled. You may answer.

A. I can best explain that by reference to this

Tariff. This happens to be an explosive Tariff. There

are no rates involved in this tariff.

Generally the basis of a tariff is rates, but [170]

each carrier does not publish, generally speaking, its

own tariff. A lot of smaller carriers do. The larger

carriers issue a tariff by a tariff publishing agent.

In other words they hire somebody to publish a

tariff and they become a participating carrier, by

issuing what they call a power of attorney to that

issuing agent.

In this instance this tariff is published by the

American Trucking Association, its agent by F. E.
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Freund, the publishing officer, and you will note in

the fore part of the tariff the list of participating

carriers, in other words those carriers who have

issued a power of attorney to this issuing officer

and thereby make this tariff their tariff.

Mr. Collett: Q. The defendant West Coast, is

it named in that group of participating carriers?

Mr. Russell: May it be understood I have the

same objection to this question as to the previous

one?

The Court: Note the objection. The objection will

be overruled. Let the witness answer.

A. Yes, in certificate No., which is listed, 55905,

date of issuing power of attorney, and it is listed as

a participating carrier subscribing to this tariff.

Mr. Collett: No further questions.

Mr. Russell : I have just one question, if I might

on recross. [171]

The Court: Proceed.

Recross-Examination

Mr. Russell: Q. Mr. Harrison, the procedure

which you have just described of the participation

by West Coast in the tariff is such that under the

regulations of that tariff they participate only to

the extent of their atuhority so to do as issued by

the Commission, there is such a rule in the tariff,

is there not?

A. Well, all tariffs have this provision in it, in

effect, that the provisions of the tariff apply only

insofar as the operating authority of the carrier is

involved.
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The Court: That is to the forwarding carrier?

A. Well, it could, if they are participating car-

riers. That is true.

Mr. Russell: Q. To clarify the matter a little

further, Mr. Harrison, the document is prepared,

is it not, so that it can be used by a multitude of peo-

ple who may have a variety of operating authorities ?

A. The general tariff is, that is correct, and so

indicated by the number of participating carriers in

this tariff.

Q. And the purpose of the rule to which I have

directed your attention is so that each carrier will

be a participant in the whole document only to the

extent of his particular authority, is that not cor-

rect?

A. Well, that is substantially correct. We have

found [172] many instances where a carrier with

limited authority has participated in a certain tariff

and by virtue thereof considered that the}^ have

authority to operate in all respects covered by the

tariff.

Q. You are not making any inferences with re-

spect to this defendant in that regard, are you, sir?

A. No, no, that is true.

Mr. Russell : That is all. Thank you.

(Witness excused.)

Mr. Collett: If the Court please, that is the Gov-

ernment's case.
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Mr. Russell: If the Court please, I have two

motions which I would like to make before present-

ing evidence, and I wish to confess that I have lim-

ited experience in criminal proceedings before this

Court. My examination of the Rules of Procedure

lead me to believe that a motion for acquittal almost

nearly fits the situation of the motion that I am
about to make. However, as I have indicated to the

Court ,in a sense the matter is directed to jurisdic-

tion, not in the absolute sense, but jurisdiction in

a policy sense, and I rather construe the motion for

acquittal being one directed to the sufficiency of evi-

dence, and I will state my grounds and I trust and

hope that the Court, if it feels it is well taken, will

determine whether or not the words "motion for

acquittal" are properly to be applied or "a mo-

tion [173] to dismiss" in view of the

The Court: They are synonymous.

Mr. Russell : I have given some indication of the

motion in my discussions previously. The motion,

I think perhaps I can best explain, if I were to take

simply one of the documents here, any one at ran-

dom, to use as an example.

I happen to pick up the one relating to Count 9,

Exhibit 7, which is Box Hand Grenades.

It is the position of the defendant that the com-

modity which it is alleged by the Government was

transported was a box of hand grenades, so that the

Court now has the problem of deciding whether or

not that particular article falls within the scope of

the certificated authority of this defendant. I think

quite naturally the first point of inquiry, since we
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are charged with operating without a certificate

—

that is the basic charge, not the transportation of

explosives as such—that as such is not the crime

provided—you comply with certain other statutes.

We then turn to the certificate, which is Exhibit

1. In doing so, and with particular reference to the

portion on sheet 4, to which attention of the Court

was specifically drawn by Mr. Collett yesterday, we
find the language "Generally commodities except—

"

listing a number of exceptions, among which is " ex-

cept dangerous explosives". But we do not find any

exception against the transportation of hand [174]

grenades as such, so that, in order to determine this

proceeding the Court is called upon to determine

whether or not hand grenades, and I am using that

simply as the example that I happened to pick, is

a dangerous explosive, so as to fall within that ex-

ception.

At that point the Court is presented with the

problem, which the Court has indicated something

of previously by the comments to the Court "explo-

sives are dangerous." That's the first problem.

The Court: The defendant got notice.

Mr. Russell: Very well, I appreciate that, sir,

and that is a point which I think involves a consid-

eration of evidence which can only come after we

have passed a certain point. [175]
*****
Now, I would also like as a part of my motion

and as a separate part thereof to direct the Court's

attention to the fact, strictly on the basis of the evi-

dence, that there has been an insufficiency of proof.
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All that the Government has put in in this proceed-

ing to establish the fact that on trucks of the defend-

ant there rolled over the highway certain products

or certain freight bills which, it appears, related

to shipments coming from the Government of the

United States in a sealed condition which this de-

fendant could not see; and that at least in all of

the counts of the information with respect—except
2—the Government's representative did not even

see the underlying document which he believed was
used as the basis of description, to wit, the bill of

lading. So here we are arriving at an attempt to con-

vict upon hearsay, if you will.

Let us assume that in each instance a bill of lad-

ing was shown, and that the bill of lading did reach

the hands of the defendant, or we will take the

three where they did, or the two, rather. The evi-

dence is clear that the investigation of Mr. Harrison

did not go beyond the point of discussing with the

accounting people, who in turn were speaking just

from an accounting standpoint—no more than in

effect, "Here is a record from our records." Now
the only justification that possibly exists for these

documents is on the course of business exception

to the hearsay rule. [196]

Now here we have affirmatively shown one of the

elements lacking, which is necessary to the course

of business doctrine as a prerequisite, and that is

any proof of the fact of actual knowledge of the

act as such. In other words, it was simply a minis-

terial act, if I may put it that way—the preparation

of a document to permit its movement on a vehicle,
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the contents of which were actually known. But let's

suppose that we do say, "All right, that document
of the defendant is of some value ; it was in its rec-

ords." Where did these words "percussion fuses"

or "detonating fuses" come from? Mr. Harrison has

indicated he doesn't know from his own knewledge,

except possibly as to two counts, where he has a

copy of the bill of lading. Let's take those two. He
says, "All right, that was taken."

The Court : That is in the record here.

Mr. Russell : That is my understanding of the rec-

ord. Isn't that correct, sir?

We take that document. That document is again

a business record in and of itself.

The Court: Well, how can you condemn it be-

cause it is a business record?

Mr. Russell: I am not condemning it because it

is a business record ; I am saying it is a hearsay, or

a form of hearsay which is allowed because it is a

business record.

The Court: Yes. [197]

Mr. Russell: It is given certain credibility.

The Court : I see.

Mr. Russell : But nonetheless, it is a record made

in the course of action by someone. Now that some-

one is not a part of the defendant's organization.

That is not someone with whom the defendant has

personally dealt. All of the shipments moved through

the hands of someone else before they arrive at the

defendant, into the defendant's possession. But in

any event, we go back to the proposition that that

document was prepared by someone else, in which

certain words were used.
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Now I have developed through the examination

of Mr. Harrison, I think, in connection with this

firework special, that that again is a generic term.

[198] It involves a matter of independent judgment

by the person using it as to whether or not the speci-

fic product, whether it is a roman candle or a flare,

is properly to fall within that classification of fire-

works special.

So back of this business document, the bill of lad-

ing, is an element in virtually all of these cases, if

not all of them, of personal judgment of someone

who is not here, who did not see this commodity, and

who, in making it, may never have seen the commod-

ity. We don't know. We don't know. We have no

proof in this record, no direct proof except these

words in a freight bill which come through all that

chain of circumstances.

The Court: That is to my mind a notice. [199]
*****

If the Court please, I have a very sincere belief

that this is a matter which should be presented upon

the merits, and I have accordingly argued my mo-

tion on the merits first, to wit: The insufficiency

of the evidence and, secondly, the matter of the pri-

mary jurisdiction doctrine. I do, however, feel that

I owe it to my client to exhaust all motions and

remedies which I feel are available, and I [204]

therefore in accordance with the permission that

was given by the Court make at this time the

motion to strike Exhibits 3 through 22, both inclu-

sive, and the testimony of Mr. Harrison, with

respect to those exhibits as to anything that they

may show, his testimony as to what they reflect, as
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being hearsay in this proceeding, incompetent, irrel-

evant and immaterial, and failing to establish as

proper evidence the fact of transportation. [205]
*****
The Court: For the purpose of the record, your

motion will be denied.

Mr. Russell: If the Court please, at the conclu-

sion of my statement yesterday, just before the in-

terruption, I had made a statement of a motion

to strike in addition, the documents on the failure

to establish the foundation, and on the ground

that they called for hearsay under the

The Court: I think you covered that.

Mr. Russell: Well,

The Court: If you did not, I will allow you for

the purpose of the record to make a general ob-

jection.

Mr. Russell: Well, I did, and I was urging—

I

made an objection to the documents subject to a

motion to [227] strike, and I was now seeking to

make the motion to strike those documents and

the testimony of Mr. Harrison, which undertakes

to be a statement from those documents, because

it appears to come from their source and nowhere

else. Also on the ground that they are hearsay and

are not admissible in this proceeding, to establish

the fact of transportation. I take the liberty of

mentioning it here because the Court's statement

may have been a ruling on the motion, and I thought

possibly there might be some different ruling with

respect to the sufficiency of these documents to

meet the requirements, which would make a con
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siderable difference in the presentation of the de-

fense.

The Court: Let the record show the motion will

be denied.

Mr. Russell: Is Mr. Strock in court?

MELVIN E. STROCK
a witness called on behalf of the defendant, sworn.

The Court: Q. Your full name, please?

A. Melvin E. Strock, S-t-r-o-c-k.

Q. Where do you live?

A. San Francisco, sir.

Q. Your business or occupation?

A. I am the district manager for West Coast

Fast Freight in the Bay Area.

Q. And how long have you been so engaged?

A. Since September 1947, sir. [228]

The Court: Proceed.

Direct Examination

Mr. Russell: Q. Where are your personal of-

fices located in the Bay Area, Mr. Strock?

A. In Oakland, California.

Q. Where are they with respect to the terminal

properties of the defendant? Are they on the ter-

minal properties?

A. That's right, right on the terminal proper-

ties.

Q. Calling your attention to the period from

September 3, 1950 to May 6, 1951, I would like to

ask you, sir, were you on a daily basis substan-

tially all of the time regularly at that place of

business ? A. Correct.
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Q. What are your duties at that place of busi-

ness?

A. Well, I am the district manager. I have

quite a few people working with us. Full charge

of all the personnel and the records of the company

and—well, that just about covers it.

Q. Do you have occasion personally to see or

did you during that period did you have occasion

personally to see loads of freight coming in and

going out of your place of business at Oakland?

A. Daily.

Q. Did your company during that period of time

transport certain freight beyond Oakland, Califor-

nia for the Sierra [229] Ordnance Depot at Her-

long, which came to you by Wells Cargo and other

carriers'? A. We did.

Q. Did you ever have occasion to see any of

those leave? A. Certainly.

Q. Do you have some general idea of the total

number of those shipments that were handled, those

truckloads that were handled? A. Well

The Court: Approximately.

Mr. Russell: Q. Just approximately.

A. I know that we have handled quite a few

of them.

Q. Could you give me any idea of approximately

what proportion of those vehicles you may person-

ally have seen?

A. I would say 75 per cent at least of all the

vehicles out of the terminal, I will see.

Q. Do you have any specific recollection here

—strike that question.
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Have you had some opportunity to familiarize

yourself with the different shipments which it is

alleged, which make the basis of the information in

this proceeding?

A. Do you mean— . I want to get this straight.

Q. Have you had some chance since the case

has been pending to inquire with respect to these

particular shipments ? Not with respect to its safety,

but just to know which ones they are. [230] That

is what I had in mind. A. Yes, yes.

Q. Do you have any independent specific recol-

lection of having seen any one of these at the time

that it was in the truck yard?

A. Well, I would say I would see the van or

the vehicle, but not the contents.

Q. Can you tell me, sir, whether or not those

vehicles were sealed? A. Always sealed.

Q. Would you describe the seal?

A. Well, a government seal carries a number

and usually the name of the depot that it is shipped

from. For example, on the Herlong shipments the

seal reads "SRA", and then the numbers of the

seal.

Q. Where are those seals physically placed?

A. Well, on the rear doors.

Q. If the truck has more than one door, are

all doors sealed?

A. All doors are sealed by the government.

Q. Do you have any procedure, regular proce-

dure at your office with respect to sealing all vehi-

cles if they are not sealed by the government?
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A. We seal all our vehicles running out of the

Oakland terminal.

Q. Are those seals that you are now speaking

of seals of the company? [231]

A. Seals of the company.

Q. Is there any or was there during this period

of time any instruction from you to other employees

that if a government seal should not be on a docu-

ment, that certain procedures should be followed"?

A. That's correct.

Q. What were your instructions in that regard?

A. Well, the first thing, if a vehicle would come

to us from the government not sealed, we would

not move it from our yard. The fact is, we would

not move any box from our yard, or van, as we

call it, unless it is sealed—either by the govern-

ment or by our company. If the government should

give us a vehicle not sealed or our connecting car-

rier, we would call—in this case we will use the

Sierra Ordnance Depot. We would call the Ord-

nance Depot at Oakland and ask them to come

over and apply a seal and check the contents of

the van. This has never happened, to my knowl-

edge.

Q. Did you have instructions outstanding at the

time we are here concerned with, between Septem-

ber of 1950 and 1951, that if any vehicle were so

foimd, it should be reported to you or someone

else?

A. Reported to me immediately.

Q. Were any reports made, sir?



United States of America 159

(Testimony of Melvin E. Strock.)

A. No, sir.

Mr. Russell: Thank you very much. You may
cross-examine. [232]

Cross-Examination

Mr. Collett: Q. What was the source of your

knowledge of the contents of the cart or trailer?

Mr. Russell: As to which I am going to object

as being outside the scope of the direct examination,

if the Court please. I inquired here solely with re-

spect to the seals.

The Court: The objection will be overruled.

A. What was the question, please?

(Record read.)

A. Well, from the document.

Mr. Collett: Q. What document?

A. The freight bill presented to us by Wells

Cargo, or from any other carrier.

Q. And that wTas your knowledge of the con-

tents; and from that bill what did you do?

A. From the bill, then we copied from their bill

to our freight bill.

Q. And you were familiar with these various

freight bills which constitute the government's ex-

hibits 4 through 22; I show you government's ex-

hibit No. 4. That is a freight bill, is it not?

A. That is a freight bill.

Q. Prepared by your office in Oakland?

Mr. Russell: I might interpose an objection

The Court: Prepared by who? [233]
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Mr. Collett : Q. Prepared by your office in Oak-

land?

Mr. Russell: If the Court please, I don't wish

to be constantly interrupting here, but I deem that

—I suggest that all this line of inquiry goes be-

yond the scope of the direct examination, in view

of the fact that I limited it to the physical vehicle.

We are now getting into other matters of handling.

Might it be understood that I have a standing ob-

jection to that, to avoid

The Court: Let the record so show. It will go

in subject to your motion to strike again, so that

if it appears necessary to you, you may renew your

motion.

A. This freight bill wasn't made in Oakland.

Mr. Collett: Q. Where was the freight bill

made?

A. Well, No. ones, that is an eight, is the digit,

the code, and there is not an—this is not an Oak-

land freight bill.

Q. Where would that freight bill have been

made? A. Made in Tacoma, Washington.

Q. By whom? A. By our company.

Q. Show you government's exhibit No. 5 Where

was that freight bill made?

A. That was made in Oakland, California.

Q. And the information thereon was obtained

from where?

A. From the Wells Cargo freight bill.

Q. Is there a government bill of lading along

with that [234] freight bill?
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A. Yes, there would be a government bill of

lading. It would have to accompany the shipment.

Q. And the Wells Cargo—is that it, Wells

Cargo? A. Wells Cargo.

Q. Wells Cargo freight bill and the government

bill of lading? A. Right.

Q. And were they checked before you prepared

the freight bill? A. That's right.

Q. That you have as government's exhibit 5?

A. Correct.

Q. And all these shipments you have testified

you have checked and you are familiar with them,

which constitute the counts which are involved

here, and from which the bills are included in gov-

ernment's exhibit No. 3 through 22? That's true

—

you so testified in answer to your counsel's ques-

tion ? A. Right.

Q. That you have familiarized all those ship-

ments moved from Oakland to Tacoma or Seattle,

is that correct?

A. Or various destinations.

Q. And the charges were paid on those bills?

A. That I would not know, sir.

Q. I see. you don't know that. Are you familiar

with the matter of charges? You prepared on each

of those bills the charge to be made, is that so? [235]

A. That's right.

Mr. Russell: I am going to object to that on

the ground it is indefinite and uncertain. Counsel,

are you referring to the particular witness or to

the company when you say "you"?
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Mr. Collett: Well, I think I—I don't think there

is any question about it.

Q. I am speaking of you in the preparation of

the bill at Oakland, your bill, a sum of money is

placed in the column for freight in government's

Exhibit No. 3. That says $737.20, is that right?

A. Yes, $737.20.

Q. And that charge is determined how?
A. By a tariff.

Q. By a tariff? A. Yes, sir.

Q. And with regard to explosives which are A
or B, is there any difference in the charge that is

made, as opposed to, say, general commodities?

Mr. Russell: To which I am going to object, if

the Court please, here, on the ground that it is out-

side the scope of the direct examination. There is

—

and I pose here the objection anew, in spite of my
standing arrangements, because there is no show-

ing that this man has familiarity with the basic

facts.

The Court: The objection will be overruled. If

you know, [236] you may answer. Is there any dif-

ferential in the charge for those two?

A. Well, we have, Your Honor, a tariff that we

follow that is issued by the Tariff Bureau in Port-

land, Oregon.

The Court: I understand that, Do you know

of your own knowledge, is there any differential

in relation to the charge on those two items?

The Witness: No, sir, I believe they are the

same, identical, as far as the charges go, sir.
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Mr. Collett: Q. By the same—you mean as

compared to what?

A. Well, as any other freight or commodity.

Q. Well, is there any additional charge for the

transportation of dangerous materials or explosives,

as opposed to general commodities'?

A. Not to my knowledge.

Q. Not to your knowledge?

The Court: We will take a recess.

(Recess.)

Mr. Russell: If the Court please, it has been

called to my attention during the recess that I may
have misspoken myself in my statement, and I wish

to clarify it, if there is any misunderstanding. I

was commenting in my motion with respect to the

failure of the government to tie in the bill of lad-

ing to the shipping documents here, and I made

some [237] statement the exact language of which

I do not recall. It might have been considered that

I was withdrawing from my previously stated posi-

tion, to the effect that these documents, as a docu-

ment, the copies were taken from records which

were found in our file, and that, just in case there

would be any misunderstanding, I wanted to be

sure we were clear on that.

Mr. Collett : Q. Mr. Strock, as a matter of fact,

none of the shipments which are involved in the

information here, the charges that were made, the

charges were not determined from the general com-

modity tariff, is that true?
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A. We have a government quotation tariff, if

that is what you are referring to.

Q. Was that in accordance with a bid on a gov-

ernment contract for shipment?

A. No, not the way I understand it. It is just a

regular tariff that we have. It's published by the

bureau.

Q. By which bureau?

A. By the Pacific Tariff Bureau, in Portland,

Oregon.

Q. Do you know whether or not the charges that

were made were in accordance with the contract

with the government, and particularly the Sierra

Ordnance Depot at Herlong, California, pertaining

to the charges that have been made on all of the

shipments emanating from the Sierra

A. I wouldn't know that

Q. You don't know that? [238] A. No.

Q. Now when the freight bill in each instance

was cut, did you make any effort to ascertain

whether or not all of the items that were set forth

thereon, particularly referring to the government's

exhibits numbers 3 through 22, were permitted as

a matter of transportation, in accordance with the

certificate of the Interstate Commerce Commission,

for the transportation of commodities?

A. Well, we were tendered the shipment by

Wells Cargo, actually

Mr. Collett: Well, if the Court please, I direct

the witness' attention to the question, that the an-

swer is not responsive.
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The Court: Reframe your question.

Mr. Collett : Q. Did you ascertain in the cutting

of the freight bill and the enumeration or the set-

ting forth of the various articles which were being

shipped in the respective cars which are included

in government's exhibits numbers 3 through 20

whether or not the company, the defendant herein,

had the authority in accordance with its certificate,

government's exhibit No. 1, certificate of public

convenience and necessity,

Mr. Russell: To which we object at this time,

if the Court please

Mr. Collett: I haven't finished the question, if

the Court please. [239]

Q. (Continuing) to transport in accordance

with that authority the various articles or com-

modities which are listed in that freight bill?

Mr. Russell: To which I would like to interpose

an objection on the grounds that there has been no

proper foundation laid to show this witness is a

man familiar with that, or that that is within the

scope of his knowledge.

The Court: The objection is overruled. If you

know, you may answer.

A. Well, the only thing that I know, Your

Honor, is that we haul the freight and it is tendered

to us by any shipper, and we are a common carrier,

and as far as the certificate is concerned, I don't

know too much about that. I know that I am

instructed to pick up and deliver freight for our

company.
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Mr. Collett: Q. Regardless of whether or not

there is any authority to transport it or not?

A. Well, that, as I say, I didn't know anything

about the authority part. I do not know.

Q. You know nothing about the authority of the

defendant in accordance with its certificate?

A. I know that we have a permit to operate

over certain highways, interstate permit, and a cer-

tificate to operate out of the Bay Area to the north-

west.

Q. And you are the district manager of the

West Coast, of the Oakland office? [240]

A. I am.

Q. And you know nothing about the restrictions

contained in that certificate as to the commodities

that may or may not be transportable?

A. Well, since you mention it, we have restric-

tions, because it was mentioned right here in the

court. There are restrictions, naturally.

Q. But prior to the time you heard it in this

court, you had no knowledge?

A. I would say that we were restricted on cer-

tain commodities, that I do have knowledge of cer-

tain commodities, but I don't say that I had it

specifically on one certain item, like I know that

household goods, we were restricted on that. And

on live stock. But not on government freight.

Q. Were you familiar with a restriction to ex-

cept dangerous explosives?

A. There is such a restriction in our certificate,

yes.
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Q. And you were familiar with the government's

exhibits Nos. 23 and 24, the motor carriers explosive

and dangerous articles tariff No. 6 and No. 71

A. No, I am not familiar with that tariff.

Q. You are not familiar with that tariff; are

you familiar with the distinction between A, B and

C types of explosives'? A. No, sir.

Q. At that time you are not familiar with them?

A. Well, the only thing I have heard since I

have been in the court room, I have heard you gen-

tlemen speaking about the difference in explosives,

whether they are dangerous or not dangerous.

Q. And prior to that time you had no knowledge

of your own? A. No knowledge.

Q. These bills of lading and the Wells Cargo

freight bills came into your office in Oakland, and

particularly calling your attention to government's

exhibits Nos. 3 to 22,—freight bills were cut there-

from, the items were set forth, you had no knowl-

edge as a district manager in charge of the Oak-

land station? A. That's right.

Q. As to whether or not the company had au-

thority to transport any of those articles?

A. As I say, the government—we haul freight

for the government every day, and I am no ex-

plosives expert. The only thing T know is that we

have evidently been hauling this ammunition, as

you call it. I don't know whether it is dangerous or

not, because I actually never did see it.

Q. Never did see what?

A. The commodity.



168 West Coast Fast Freight, Inc., vs.

(Testimony of Melvin E. Strock.)

Q. Well, you did see the freight bill, didn't you?

A. The freight bill is the only thing that I did

see.

Q. Well, you know it is listed on there, the com-

modities that were listed there? [242]

A. Yes, that is true.

Q. Wasn't there any question in your mind as

to whether or not any of those items might be A,

B, or C types of explosives in tariffs Nos. 6 and 7?

A. There has never been any question in my
mind regarding that, no, sir.

Q. No question in your mind that black powder,

hand grenades, explosive projectiles for cannon,

and so forth, might be classified A or B in this

tariff? A. No, sir.

Q. That they might be dangerous explosives?

A. No, sir.

Q. You made no effort whatsoever to ascer-

tain

A. No, sir, because as I said, I did not see the

commodity. They were sealed vans.

Q. Well, doesn't the term "fireworks special",

explosive projectiles for cannon, black powder, hand

grenades" in your mind raise any question as to

whether or not they are dangerous explosives?

A. Well, I would say there is a difference be-

tween fireworks and explosives, yes.

Q. Well, leave the fireworks out; how about the

explosive projectiles for cannon? Detonating fuses,

rocket ammunition with empty projectiles, ammuni-

tion for cannon with explosive projectiles? [243]
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A. To me, that isn't dangerous.

Q. What was the answer?

A. To me, as I say, I don't know anything

about explosives, and to me, as I say, it isn't dan-

gerous.

Q. Have you used this motor carriers dangerous

articles and explosive articles tariff No. 23 and 24?

A. We have that tariff in our file, evidently, yes.

Q. You evidently have it; haven't you ever seen

it before? A. No.

The Court: What's that, sir?

The Witness: I did not see it, sir. I don't see

that tariff. You see, we have a rate department that

takes care of our tariffs in our office.

Mr. Collett: Q. And as a district manager in

charge of the office in Oakland, you say you are not

familiar with this tariff? Have you seen it before

you came into the court room?

A. I have never seen it before.

Q. You have never seen this before you came

into this court? A. I have not, no, sir.

Mr. Collett: No further questions.

Mr. Russell: I have just a few questions.

Redirect Examination

Mr. Russell: Q. Now, Mr. Strock, did you at

any time, or did any member of your organization

to your knowledge, in Oakland, ever have an op-

portunity to check the contents of [244] these

vehicles against the freight bills that Wells Cargo

may have given you, or the bill of lading, to check

physical contents against those documents?
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A. We were never permitted to.

Q. Do you have an opportunity to check the com-

modities against the freight bill when you handle

freight for private persons? A. We do.

Q. What do you do in that regard?

A. Well, a shipment that is picked up by us or

delivered ot us, the freight is loaded in a van and

actually wT
e physically handle it across the dock,

load it in a van. We see the commodity and then

it is billed, our bill is cut, similar to these bills

which you have in exhibits.

Q. At any time is the merchandise which is ac-

tually going in the van checked against any records

which you may have, bill of lading or otherwise?

A. Each individual shipment is checked, the

commodity is checked against the bill of lading

when it is loaded on the vehicle. That's our regular

procedure, sir.

Q. Did you have an opportunity to do that at

any time with any of the loads moving out of Her-

long? A. No, sir.

Q. Why was that?

A. Because they were sealed by the government

and we were not permitted to break that seal. [245]

Q. Can you tell me, sir, has your company

handled government traffic out of Herlong other

than these shipments, to your knowledge—other

than the shipments that are specifically here in-

volved? A. Not to my knowledge.

Q. These were the only shipments that you

handled out of Herlong, is that your recollection ?



United States of America 171

(Testimony of Melvin E. Strock.)

A. Oh, we have handled— I mean, we have

handled shipments other than as on exhibit here,

yes, sir.

Q. Do you handle or control anything in connec-

tion, in your office do you do any of the work in

connection with pricing, tariffs, in connection with

your company'?

A. No, that is in our rate department; we have

a rate department.

Q. And do you have someone at Oakland in

charge of that rate department 1 A. We do.

Q. And to whom are they responsible ultimately

in your organization?

A. To the general traffic department and the

district manager.

Q. And where is the general traffic department

located? A. In Seattle, Washington.

Mr. Russell: That is all I have. Thank you, Mr.

Strock.

Recross Examination

Mr. Collett: Q. Mr. Strock, calling your atten-

tion to [246] Title 49 of the code of federal regula-

tions, Section 77823, provides for marking of motor

vehicles and trailers other than tank motor vehicles

;

which provides that every motor vehicle transport-

ing any quantity of explosives, class A, poison gas,

class A, or radioactive material, poison, class D;
requiring red radioactive materials label; every

motor vehicle transporting 2,500 pounds gross

weight or more of explosives class B, flammable

liquids, flammable solids or oxidizing materials, cor-



172 West Coast Fast Freight, Inc., vs.

(Testimony of Melviii E. Strock.)

rosive liquids, compressed gas, class B, poison and

tear gas of 5,000 pounds gross weight or more, of

two or more articles of these groups, shall be

marked or placarded on each side and rear of a

placard or lettering in letters not less than three

inches high on a contrasting background as follows

:

"Explosives class A, explosives, explosives class

B, dangerous."

Do you mean to tell me that you didn't know

whether or not any one of the trucks going out of

your office should or should not be placarded in

accordance wuth that section?

A. All equipment that is on exhibit here was

placarded by the United States Government.

The Court : He asked you if you had any knowl-

edge.

The Witness: That they were placarded, is that

what you want to know?

Mr. Collett: (To the reporter) Read the ques-

tion, Mr. Reporter. [247]

(Record read.)

A. I know this, that we handle anything—if

we handle anything

The Court: It isn't what you handle; are you

familiar with that regulation or that law which

he read?

The Witness: Well, sir, Your Honor, the only

thing that we have handled that comes under that

category is here on exhibit, and of course they were
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placarded. As I remember, that is all we have ever

handled, to my knowledge, and that's the reason

why I am answering the way I am.

Mr. Collett: Q. Did you ascertain in each case

the shipments involved in government's exhibits 3

through 22, whether or not the commodity which

you set forth in your freight bill called for that car

to be placarded in accordance with that regulation?

A. Since the army—I am going to answer it this

way: since the army loaded the vehicle, they must

placard it to meet with the regulations set forth

by the Interstate Commerce Commission. And all

the vehicles that we haul are pulled out of our

terminal, was placarded according to that regula-

tion.

Q. How do you know?

A. Well, when you ask how do I know—perhaps

I understood it that the army would not ship or

send over the highway without it not being prop-

erly placarded.

Q. Do you mean to tell this court that there

is no [248] responsibility on the part of this carrier

in transporting dangerous explosives on the high-

ways of the United States and the State of Cali-

fornia and every other state, if the army did not

put that placard on there?

Mr. Russell: To which I am going to object, if

the Court please—assuming facts not in evidence 1

,

and it is argumentative.

The Court: He may answer. The objection will

be overruled.
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A. Well, I know one thing. If the army didn't

placard it, we wouldn't haul it. It wouldn't have

gone out of our yard.

Mr. Collect: Q. Well, how would you know
whether or not you should haul it?

A. Well, as I said before, if the army gave us

a box loaded with ammunition, or whatever the

commodity was, and required a placard, they would

certainly apply it before they would turn it over

to us.

Mr. Collett: I ask that be stricken as not re-

sponsive to the question, if the Court please.

The Court: It may go out. Not responsive. Re-

frame your question. Proceed as rapidly as we may.

Mr. Collett: Q. Mr. Strock, are you familiar

with the provision of 18 USCA 35, which fixes a

penalty of a thousand dollars for failure to prop-

erly placard a car, trailer, carrying dangerous ex-

plosives on the highways of the United States?

A. No, I am not familiar with that, no, sir. [249]

Q. You are not. What do you consider to be the

responsibility of the company with regard to com-

plying with the laws in the transportation of dan-

gerous explosives on the highways of the State of

California and the United States?

Mr. Russell: I would like to object to that, if

the Court please, on the grounds that there has

been no proper foundation laid to show the quali-

fication of the witness, that it is outside the scope

of the direct examination.

The Court: He is a manager.
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Mr. Russell: A local manager in Oakland, yes,

Your Honor.

The Court: Yes; objection overruled. He may
answer.

Mr. Russell: Do you have the question?

The Witness: I haven't.

The Court: Read the question, Mr. Reporter.

(Record read.)

A. We certainly would comply with the law and

nothing would depart from our station or what you

call our station, our terminal, unless it was properly

placarded to move on the highway in the state, in

safety.

Mr. Collett: Q. What did you do to assure that

you were in compliance with the provisions of Title

49, Code of Federal Regulations, Section 77823,

relating to the placards to be placed upon trailers

or semi-trailers being transported by the defendant

West Coast?

A. Our traffic department, sir, would instruct us

on that, [250] and we would follow their instruc-

tions and see that that particular vehicle was

placarded properly from those instructions.

Q. Do you know that all of the cars that were

transported involved in Defendant's Exhibits 3

through 22 were placarded? A. Yes, sir.

Q. In accordance with that regulation? Do you

know that? A. Yes, sir.

Q. How do you know it?

A. As I say, we asked our traffic department to
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give us the rules and the instructions how to see

whether or not they were properly placarded, and

we followed those instructions and did not roll the

equipment out of the yard until they were followed.

Q. Well then, you are familiar with the regula-

tions pertaining to class A and class B explosives?

A. No, I wouldn't say that. Although as I say,

we would follow, if you were handling a load like

this, you have an exhibit here, and if there were

not placarded properly, and the traffic department

said there was something wrong with it, the box

wasn't properly marked, we certainly would see

that it was marked properly before it left our yard.

Q. Now calling your attention to explosives,

projectiles for cannon, you set forth on your freight

bill that the car consisting of explosive projectiles

for cannon is being transported; what sort of a

placard would you put on? [251]

A. Well, I know that there is a placard that is

square, I am sorry that we haven't one here. But it

is a square, it is about, I would say, two foot square,

marked in red, "Explosives". And that's put on

the vehicle on the rear doors, the sides, and if I

remember correctly, the front of the vehicle. That

placard is furnished by the government, they tape

it on themselves. They apply the placard. We do

not. But in case it wasn't placarded per the instruc-

tions, and the tariff, or from our traffic department,

we would go to the Army Ordnance 4 Depot in Oak-

land and ask for a placard to replace the one that

was missing.
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Q. In government's exhibits 3 through 22, was

there any question as to the manner in which any

one of the trailers carrying the commodities listed

on your freight bills, as to what placards should go

on the trailer? A. Not to my knowledge.

Q And when you refer to the tariff and regula-

tions, are you referring to government's exhibits 23

and 24, tariffs Nos. 6 and 7?

A. As I said before, sir, we go to the traffic

department and ask for instructions. If they are

properly placarded, or whether they are—whether

they are where they are supposed to be. And they

instructed us and we follow those instructions.

Q. And when you use the term "explosives" as

to the particular item I refer to, explosive projec-

tiles for cannon, that is [252] referred to in 49

Code of Federal Regulations 77823, explosives class

A, explosives. It calls for placards on each side and

rear, with a placard or lettering in letters not less

than three inches high on a contrasting background

as follows, is that right?

Mr. Russell: To which I object on the ground

that there is no proper foundation laid to show the

witness is familiar with the contents of the docu-

ment counsel is reading. He is now asking him

something which is more of a statement in argu-

ment.

The Court: If he knows, he may answer it. The

objection will be overruled.

A. Well, I don't believe I—I don't know that.

Mr. Collett: Q. You don't know that when the



178 West Coast Fast Freight, Inc., vs.

(Testimony of Melvin E. Strock.)

explosives is put on placard, with explosives, in the

manner in which you described it on a trailer, that

that means contains explosives class A?
A. I know when the army gave us, Wells Cargo

gave us a box from Herlong, they were placarded

with an explosives on them, and I know that—they

were on the rear doors and they were properly

applied, so we hauled the boxes, because we knew

then that they were meeting the regulations.

Q. How did you know?

A. As I said before, we asked for the traffic

department and they informed us it was all right.

Q. Well, you personally—how did you know

whether the term "dangerous" should go on there,

as opposed to "explosives'"?

A. Well, you have a freight bill from Wells

Cargo that describes the merchandise. You are cer-

tainly not going to pull it out of the yard without

it being properly placarded.

Mr. Collett: No further questions.

The Court: Step down.

(Witness excused.)

Mr. Russell: I have one question.

(Witness resumes stand.)

Further Redirect Examination

Mr. Russell: Q. Now counsel has been asking

you a number of questions relating to these regu-

lations and to the documents exhibited here, these

regulations; so that the record may be clear, I

point to volumes in front of him and these two
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documents. Does your company give you any regu-

lations as a part of their own company regulations

that deal with the way you should handle different

kinds and classes of merchandise?

A. They certainly do. We follow our—we have

the instructions what to do.

Q. Do you recall whether or not in those instruc-

tions there are any instructions relating to the

physical handling of explosives'? A. Yes, sir.

Q. Now when you say, when you refer to your

traffic department, [254]

A. That is wThat I am referring to.

Q. —what generally is the function of your

traffic department at your place of business ?

A. Well, they have all the tariffs and the clas-

sifications, they rate all of our freight bills, and if

there should be a freight bill that comes across their

desk, if there was any question about it whatso-

ever, they would tell us about it, the loading or

the unloading crew, or your supervisor, so he would

realize that there was something radically wrong

with that particular shipment.

Q. May I ask you, sir, exhibits 3 through 22,

these documents—to the extent that they show

preparation in Oakland, would they be physically

prepared in the traffic department?

A. They would be.

Q. If you office at Oakland undertook to main-

tain tariffs, would the customary place for those be

in the traffic department? A. That's right.

Mr. Russell: That's all. Thank you, Mr. Strock.
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Mr. Collett: No further questions.

The Court: Step down.

(Witness excused.)

Mr. Russell: If the court please, I would like

to call Mr. Shepherd. [255]

I. W. SHEPHERD
called as a witness on behalf of the defendant,

sworn.

The Court: Q. State your full name to the

court for the record.

A. I. W. Shepherd, S-h-e-p-h-e-r-d.

Q. Where do you reside?

A. Seattle, Washington.

Q. Your business or occupation?

A. I am secretary and general traffic manager

of West Coast Fast Freight, Inc.

Q. How long have you been so engaged?

A. I have been with the company since they

were first organized in 1944, and occupied my pres-

ent position with the company since April of 1946.

Q. What is the nature of your work?

A. I have complete charge of all matters affect-

ing the company, publication of tariffs, claims and

related matters.

The Court: Proceed.

Direct Examination

Mr. Russell: Q. Do you have, Mr. Shepherd,

under your direct management and control and

supervision, the matter of applying by your com-
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pany for certificates or seeking new rights, if any
such are sought? A. Yes.

Q. Are you the person that handles the arrange-

ments made for [256] legal counsel and the neces-

sary steps for the preparation of such cases?

A. Yes.

Q. Do you in connection with your duties as a

general traffic manager have any occasion to make
general supervision over the records to determine

and follow to some extent what traffic is flowing

over the lines of your company? A. Yes.

Q. What generally do you do to keep in touch

with that matter?

A. I have an audit department set up in the

general office which makes spot or periodic audits

of freight bills of various stations. They may audit

one particular station's billings today, they may go

back and audit that same station again next week,

it might be three weeks before they get around to

performing another audit. It might cover an audit,

a period of one day—it may cover an audit of a

period of a week. But in that manner we keep to a

certain degree abreast of the traffic that is moving

over our system.

Q. Are those audits reported to you ?

A. They are.

Q. Approximately how many stations was your

company operating over its system in the period

between September of 1950 and May of 1951?

A. At that time I think we had in the neighbor-

hood of twelve [257] or thirteen company stations
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plus in excess of thirty commission agency stations.

Q. Do you have any ideas of how many vehicles

the company was operating at that time?

A. We were operating in excess of 150 over-the-

road power units and in excess of 200 over-the-road

trailers or vans.

Q. When you speak of over-the-road equipment,

could you tell us what you are talking about?

A. I am talking about line-haul equipment or

the vehicles that travel from station to station or

terminal to terminal with freight, moving from city

to city, as distinguished from the small or pick up

and delivery units which are used exclusively at the

consolidation and distribution points for the pur-

pose of picking up and delivering of freight.

Q. Are you able to give me any idea of what

the volume of the number of shipments was, approx-

imately, that you were handling in September in

the aggregate, your company? Do you have any

such information?

A. I could give an approximation.

Q. To the best of your recollection, what would

have been that, approximately?

A. At that time it would approximate some-

where in the neighborhood of between 40,000 and

60,000 shipments a month.

Q. Now I would like to direct your attention

back to the period prior to September of 1950, just

prior, and ask whether [258] or not there came to

your attention the fact that any traffic was begin-
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ning to move over your lines out of Herlong, Cali-

fornia ? A. Yes.

Q. Do you know whether or not your company
had submitted to the United States government
army authorities or military authorities in Wash-
ington a bid to transport military traffic at about

that time?

A. Well, we don't refer to them as bids, we
refer to them as Section 22 quotations—quotations

submitted under Section 22 of the Interstate Com-
merce Act, which provides for free or reduced

transportation.

Q. Did you submit such a quotation to the gov-

ernment? A. We did.

Q. Can you tell me whether or not that was

accompanied with a copy of your certificate, a copy

of which is also here in evidence as exhibit 1?

A. I don't recall that the certificate was or was
not submitted at that same time, but a copy of the

certificate and other pertinent matter relating to

the company's operations were submitted.

Q And to whom?
A. It was submitted to the—I don't recall the

specific name of the division. I think they call it

the OCT, office of the

Q. Office of the Chiefs of Transportation? [259]

A. That is it.

Q. And where are they located?

A. They are located in Washington, D. C.

Q. Do you know from the standpoint of arrang-

ing and handling traffic matters of your company,
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whether or not the government requires that you
make arrangements for handling government traffic

with the Washington offices? A. Definitely.

Q. Was that the standard procedure at that

time?

A. Yes, you must make arrangements with the

Washington offices.

Q. This quotation that you have mentioned as

giving; was that restricted in any way to explosive

items or did it include other products'?

A. It covered other products.

Q. Did it describe products specifically, do you

recall ?

A. The quotation, as I recall it, covered the

description of freight, and I do believe there were

a few exceptions, which exceptions were not tied to

the operating authority but were tied to the fact

of the lightness or lack of density of traffic. The

light articles, or those which did not have much

density per cubic foot, were excepted from the quo-

tation, and the quotation was not applicable on

those commodities.

Q. And did you at or about that time furnish

a copy, did I understand, of your certificate to that

authority in Washington?

A. Yes. In fact, the operating authorities were

in their [260] possession a considerable period of

time prior to the submission of the Section 22 quo-

tation.

Q. Let me ask you, sir, during that period of

time and continuing, have you had occasion to have
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contact with that office from time to time on matters

other than this section 22 authority?

Mr. Collett: If the Court please, the Court has

allowed great latitude

The Court: We are going afield.

Mr. Russell : I am simply asking the question for

the purpose of demonstrating that this was not an

isolated instance, to develop the fact, the familiarity

of the witness with this matter. I won't pursue it

further. That was the purpose of the question.

The Court : Very well.

A. Yes, we have had subsequent deals with the

OCT.

Mr. Russell: Q. Mr. Shepherd, to your knowl-

edge following the submission of that quotation,

did your company begin to receive freight coming

to your lines which originated from Herlong?

A. Yes.

Q. Did you undertake to make any investiga-

tion or examination of the character and type of

that freight after it came to your attention that

such freight was moving? A. Yes. [261]

Q. Your offices are located in Seattle, is that

right, sir? A. Yes.

Q. Did it come to your attention at that time

that certain items of an explosive character were

being moved? A. Yes.

Q. Were you aware, sir, of the fact that your

certificate contained certain language with respect

to explosives, specifically calling attention to that

by way of exception or otherwise?
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A. I was.

Q. What did you do at the time that matter

came to you to investigate the situation?

Mr. Collett: I object now as to what matter

The Court: The matter is here in question.

Mr. Russell: What did you say?

The Court: The matter is here in question.

Mr. Russell: Well, if the Court please, the gov-

ernment has offered in evidence the proceeding,

the pending proceeding to the Interstate Commerce

Commission, as exhibit 2, I believe—certain portions

of that record, which shows that it was filed in

October of 1950, initially. I conceive that the only

possible materiality of that document to this pro-

ceeding is an attempt to show that it is willful

and knowing and that when we said we went in and

said we needed a certificate to transport these, that

we knew we didn't have it, and this line of [262]

inquiry is intended to develop the historical se-

quence of events which produced that application,

in order that it might explain the application and

why it was filed, and its purpose.

The Court: Well, I will give him an opportu-

nity to get a record on it. The objection will be over-

ruled. Proceed.

(Record read.)

Mr. Collett: Well, I object further; that ques-

tion, at the time that matter,—that is ambiguous,

not specific.

The Court: Identify what you mean.

Mr. Russell: Q. I believe I had asked you in
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the previous question if it came to your attention

that some explosive items or items that appeared to

be explosive in character were moving over your

lines out of Herlong. I had asked you that, and

you said yes, as I understood it. Now I asked you

what you had done to investigate that situation.

A. I analyzed our certificate and the regula-

tions of the Commission to

Q. What regulations are you referring to, sir?

A. I am referring to regulations with respect

to the transportation of explosives and other dan-

gerous articles.

Q. I call your attention in order that we might

understand,—would that be the document which ap-

pears here as exhibit No. 23?

A. I examined both documents. Well, at that

particular time, I believe it is in the record as

government's exhibit 24. [263]

Q. Exhibit 24, and

Mr. Collett: At this time, tariff No. 6.

The Witness: Tariff No. 6.

Mr. Russell: Q. And were there supplements

to this document at this time that I am speaking

of now, August or September of 1950?

A. Yes, there were.

Q. Would you proceed to explain to me what

was done?

A. I examined the regulations of the Commis-

sion, to which I just referred, to determine to the

best of my ability what commodities we could and

what commodities we could not haul under the cer-
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tificate which had been issued to us by the Inter-

state Commerce Commission.

Q. At the time you began your investigation,

did you have any knowledge as to whether or not

the regulations in the past, particularly the sec-

tions 73.5 and following, contained any reference

to the words " dangerous", "less dangerous" and

"relatively safe"? Had you had that knowledge?

A. Yes.

Q. What did you find when you undertook your

investigation at this time, that you now are speak-

ing of?

A. I found that regulations had been issued

superseding and cancelling those particular sec-

tions.

Q. Did you take the matter of the interpreta-

tion of your certificate up with legal counsel or

others? [264] A. I did.

Q. With whom did you take it up?

A. Mr. William B. Adams, attorney at law,

Portland, Oregon.

Q. Did you request of Mr. Adams an interpre-

tation of the certificate? A. Yes.

Q. Did he undertake to define for you or could

he define for you what you could or could not

haul?

Mr. Collett: If the Court please, I am going

to object at this time; it is calling for the opinion

and conclusion of some individual, it is the province

of this court to determine whether or not the vio-

lations have been committed in accordance with the

evidence and the information that is on file.
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Mr. Russell: I feel that the inquiry is material.

I do think that there is an objection to the manner
in which I framed my question, and I would like

to withdraw it in order to put it a different way.

The Court: Surely.

Mr. Russell: Q. I would like to ask you, did

you receive from Mr. Adams pursuant to that re-

quest any advice which set forth for you an opinion

of counsel as to what you might or might not be

allowed to haul under that certificate?

Mr. Collett: If the Court please, I object again

that it is calling for an opinion.

The Court: Would you give me the substance

of the [265] certificate we are discussing?

Mr. Russell: I was speaking with respect to

the portions here that are involved, " except dan-

gerous explosives." I believe I had asked the wit-

ness previously if he had inquired from counsel

as to what that might mean.

The Court: Assuming he was misled, where

would we find ourselves?

Mr. Russell: I think it would bear very heavily

upon the question of willful and knowing charac-

ter of these violations.

The Court: For that limited purpose I will al-

low it.

A. Mr. Adams, the same as myself, could not

determine with any degree of definiteness that we

could or could not haul under the term "dangerous

explosives".

Mr. Russell: Q. What was Mr. Adams' advice
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as to the course of conduct which you should pur-

sue?

Mr. Collett: Again object, if the Court please,

as to his advice, as calling for an opinion and con-

clusion.

The Court: The objection will have to be sus-

tained.

Mr. Russell: Q. At about what time did you

seek the advice of Mr. Adams'?

Mr. Collett: I object, if the Court please; irrele-

vant and immaterial.

The Court: Let him fix the time, if he recalls.

A. The time was either in September or very

early part of October of 1950. [266]

Mr. Russell: Q. Did your company employ Mr.

Adams to file the application which is reflected in

exhibit 2? A. We did.

Q. What was the purpose of the company in

undertaking to file that application? What caused

you to file it?

Mr. Collett: Well, I object, if the Court please;

the document speaks for itself. The language there

—it is an application for an extension of their

authority and it is in evidence.

The Court: We are not here

Mr. Russell: Well, if the Court please, with

some familiarity with the forms which the Inter-

state Commerce Commission provides for filing ap-

plications, I suggest that I should be allowed to

inquire somewhat further, perhaps, if not in this

way, in some other way, to develop the purpose of
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the application. It is after all a printed form that

we are required to fill in and so much space, and

I think I should be—it is pertinent to this proceed-

ing on the willful or knowing element, as to why
this application was filed.

The Court: Well, we went so far afield on both

sides of this case, I will allow it in the interest of

time. He may answer.

A. Well, I stated at the outset of that case, in

my testimony, I think very explicitly, the reasons

for filing that application. [267]

Mr. Russell: Q. Did you testify in that pro-

ceeding %

A. I testified in that proceeding. [268]
* * * *

I. W. SHEPHERD
resumed the stand.

Mr. Russell: The Court will recall that just prior

to the recess I was about to read certain restricted

portions from the transcript. I will read from a

copy, so that counsel can follow with the original.

I am referring to page 16 of the transcript in the

matter of docket No. M.C.55905, Sub 34, date of

April 26, 1951. This is question

The Court: This was what, an application for

whom?
Mr. Russell: The application before the Inter-

state Commerce Commission, the documents, part

of the documents of which are the subject of ex-

hibit 2.

The Court: And the date?
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Mr. Russell: The date of the testimony is

The Court: Before this action was brought?

Mr. Russell : Was before this action was brought.

The Court: In anticipation of this action?

Mr. Russell: If you will recall, if the Court

please, it is the application that was filed in Octo-

ber of 1950. The hearing was actually held, in order

that the Court may have the full picture,—it was

set for hearing by coincidence, I am [270] sure

it is just a matter of coincidence, because the Com-

mission sets those, between the first time that Mr.

Harrison called at our office and the second time

that Mr. Harrison called at our office and the sec-

ond time, just shortly prior to the second time.

So that the Court may have the sequence of events.

But the application was. originally filed in October

of the previous year.

Mr. Collett: Well, if the Court please, I am
going to object. It seems to me the witness is here,

this is testimony of this witness. I don't see

The Court: Well, what are you objecting to, be-

cause the Court made an inquiry?

Mr. Collett: The Court made an inquiry?

The Court: Yes.

Mr. Collett: Well, I don't understand the Court

has inquired as to the contents of the transcript.

The Court: No, I wanted to know what led up

to this hearing.

Mr. Russell: He was asking

Mr. Collett: . Well no, there hasn't been any

question. I submit, if the Court please
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The Court: There is nothing before the Court

at all. Let's proceed.

Mr. Russell : I was trying to give the dates from

Exhibit 2. The questioning is by Mr. Adams and

this is the question—the witness on the stand, and

the transcript, a portion from [271] which I am
reading, is from the testimony of Mr. Shepherd:

Mr. Collett: Well, now, if the Court please,

I am going to object to this as putting into evidence

something that there is no

The Court: He says it is two pages. I indicated

to him before recess that I would give him a rec-

ord on it.

Mr. Collett : Yes. Let the record show I am mak-

ing my objection.

The Court: Let the record so show.

Mr. Collett: Very well.

Mr. Russell : (Reading) :

"Q. Now what motivated or what caused the

filing of this application?

"A. Requests from various shippers, primarily

military installations, to provide service over our

routes, was one of the reasons. Another one of

them was our desire to clarify our operating author-

ities, enable us to know what we could transport

and where, and eliminate the confusion amongst

our own employees as to what could be handled and

what couldn't be handled."

There follows then a series of objections, and

then I am turning
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Mr. Collett: Well, at this time I will move to

strike [272] that as being wholly irrelevant and

immaterial, whether or not an employee was con-

fused or not. It is self-serving, it is irrelevant, it

is immaterial.

The Court: This testimony, as I remember it, is

going in limited to the element of willfulness, and

for that purpose only. Proceed.

Mr. Russell: The next portion to which I direct

attention is on page 44 and 45 of the transcript, the

cross-examination of Mr. Shepherd by a Mr. Schaef-

fer?

The Court: Who is Mr. Schaeffer?

Mr. Russell: He was the attorney representing

a competing motor carrier.

The Court: All right.

Mr. Russell: (Reading):

"Q. Now your company is a party to the Ameri-

can Trucking Association
"

Mr. Collett: That is line 14, is it not?

Mr. Russell: My copy is not lined. Is line 14

correct, sir?

"Q. Now your company is a party to the Ameri-

can Trucking Association's explosive tariff, is it

not?"

Mr. Collett: Page 44, line 14.

Mr. Russell: Thank you.

"A. It is.

"Q. And doesn't that tariff list all types [273]

of explosives and identify those that are classified

as dangerous explosives?
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"A. Not in that terminology.

"Q. Well, what terminology is used?

"A. The classification defines explosives A, B,

and C explosives. The classification also provides

under rule 73.51 for the non-acceptance and non-

transportation of certain explosives, those that are

defined as forbidden explosives. It provides under

rule 73.52, or names in there, those explosives

which are acceptable explosives, defines Class A,

Class B and Class C explosives; Class A explo-

sives as being detonating or otherwise a maximum
hazard; Class B explosives as being flammable haz-

ard; and Class C explosives as a minimum hazard.

It does not use the word 'dangerous explosives'

anywhere in that definition, and we frankly don't

know whether the dangerous explosives are the

explosives that are the forbidden explosives, wheth-

er they are A, B, or C explosives, or whether they

are all three.

"Q. Well, what does it say in connection with

the forbidden explosives? Doesn't it say that no

motor carrier is authorized to handle such explo-

sives over the highway?

"A. That's right, and we have not handled any

of them, [274] the following classification of for-

bidden explosives.

"Q. Well, what is there about that that be-

wilders you? Do you think that you are trying to

handle forbidden explosives?

"A. No, no, what we want to know is what

we can handle, among other things, and to be very
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sure that what we do handle we are authorized to

handle."

That concludes near the bottom of page 45, coun-

sel. I realized that there is something, somewhat

related here, but I had intended to cut off there

because I thought we were getting into the ques-

tion then of the interpretation by the witness of

these classifications, rather than something that

might be said to go to the matter of serious intent

and willfulness. If there is anything further along

this line, you would like me to continue with

Mr. Collett: No, I don't want you to continue.

Mr. Russell: Mr. Shepherd, I would like to ask

you first of all, at the time the particular ship-

ments which are the subject of the counts of the

information here actually moved, did you have

any direct personal association with those particu-

lar shipments to your specific recollection at this

time ? A. No.

Q. Were you generally at that time in charge

and regulating the matters of the traffic department

covering the handling of government traffic as well

as other traffic? [275] A. Yes.

Q. Let me ask you, sir, in the course of your

company's business over the period of since 1945,

you have been with them, is that correct, sir?

A. Since 1944.

Q. 1944. Has your company handled military

traffic on government bills of lading for the gov-

ernment with some frequency? A. Yes.

Q. Can you tell me whether or not, from your
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knowledge of the manner in which government traf-

fic is handled, whether there are ever occasions

when the government bill of lading does not ac-

company the traffic? A. Yes.

Q. What circumstances give rise to that condi-

tion?

Mr. Collett: Well, I object, if the Court please;

that is immaterial and irrelevant, it is a general

question, there is no relation to the matters at issue

here.

Mr. Russell: Well, if the Court please, counsel

is asking us

The Court: Does a bill of lading go with the

shipment ?

Mr. Russell: That is what I am asking, whether

there are times when it does not. Counsel's whole

case is predicated upon the fact that we have copies

certain words from a bill of lading that he hasn't

produced, and then seeks to charge us with the

fact that we actually hauled the merchandise. Now
I [276] am simply seeking to show, find out from

this witness, if as a matter of practical fact there

are times when that bill of lading doesn't go with

the shipment at all.

The Court: Lay the foundation for it. I will

allow it. The objection will be overruled.

Mr. Russell: Q. The question was, what gives

rise to that situation, if you know?

A. When shipments

Mr. Collett: Well, the question was what gives

rise to that situation.
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Mr. Russell: Well, I will withdraw that ques-

tion and ask it this way:

Q. Under what circumstances

The Court: Does not a bill of lading accompany.

Mr. Russell: Q. (Continuing)—does the bill of

lading not accompany

A. When a shipment will originate with a car-

rier preceding the handling by our line, it is not

infrequent that the copies of the bill of lading

which are tendered to the originating carrier are

retained in the files of that originating carrier,

with the result that the only documents which we

receive are copies of the originating carrier's

freight bill. It is also not infrequent that the issu-

ing officer of that bill of lading at the shipping

installation will take copies of the bill of lading

and put those bills of lading in a sealed envelope

to [277] move forward with the shipment as an

attachment to the carrier's freight bill, to be opened

only by the

The Court: Forwarding?

A. (Continuing) forwarding with the docu-

ments of the carrier, to be opened, that envelope

to be opened only by the receiving installation. So

that he has a copy of the bill of lading issued at

the origin station to check the merchandise as it

is received at the destination.

Mr. Russell: Q. Let me ask you, sir, when the

bill of lading does accompany the shipment with-

out being in a sealed envelope, if that is what is

in the envelope, does it ever happen that the physi-
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cal document that the originating carrier may have

in his possession is in the custody and possession

of the driver of the vehicle?

Mr. Collett: I object, if the Court please, that,

has it ever happened, that this is all irrelevant.

The Court: Does an absence of the bill of lad-

ing from any of these—is there any reference to

that in the counts?

Mr. Collett: There is no reference to any count

here, if the Court please. He says if it ever hap-

pens.

Mr. Russell: I was inquiring—the question, of

course, of this witness is, and I think the Court

recognizes it is very difficult to tie down specific

items when I have already pointed out through

this witness that there are many thousands handled.

The Court: Let me inquire, is there an absence

of the [278] bill of lading on any of these counts

alleged %

Mr. Russell: Well, so far as the record shows,

there is none at all. I was about to go into one

which has been called to my attention, because of

certain letters, where I have found that to be the

case, and I will inquire into that at this point.

Mr. Russell: Q. I call your attention to ex-

hibit No. 5, count No. 3, Mr. Shepherd, particu-

larly to a letter or a copy of a letter which is at-

tached to that exhibit, and ask you whether or not

during the course of this i)roceeding you, at my
request, made some effort to find the original ship-
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ping documents with respect to that particular ship-

ment. A. I did.

Q. Did you cause an investigation to be made
for the documents'? A. I did.

Q. Have you been able to locate certain of them ?

A. I have.

Q. I call your attention, Mr. Shepherd, to four

sheets of paper here and also ask that you direct

your attention to exhibit No. 5, in the upper right

hand corner, where some numbers appear, WV3
and so forth. Would you read those?

A. WV3045106/5.

Q. Do you know what that, on your freight bills,

is designed to indicate?

A. That is designed to indicate the government

bill of lading numbers or numbers. [279]

Q. I show you the document before and call

your attention—to which attention is directed, and

ask you whether or not to the best of your knowl-

edge that represents the government freight bill

coming into your possession bearing that same serial

number or one of them, involved in exhibit 5.

A. This is the shipping order copy of the gov-

ernment bill of lading, No. WV3045105.

The Court: Does that cover this 3?

Mr. Russell: It covers the part, if the Court

please; I was just going to develop that. It is a

part of the total number of documents that are

shown on the bill, not the specific item that is the

subject of the count. That was the purpose of of-

fering it.
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Q. I would like to call your attention now, sir,

to certain other documents that appear to be on a

heading of Wells Cargo and ask you if you would

explain what those are.

A. They appear to be an original bill of lading

issued by Wells Cargo, Inc.

Q. And who is Wells Cargo, Inc.?

A. They are the connecting motor carrier of

West Coast, between Herlong, California and Oak-

land, California.

Q. With respect to that document, are both of

the government freight bill numbers shown on their

document %

A. They have two bills of lading, one of them

shows bill of lading number covering the bill of

lading, the shipping order [280] copy of the bill

of lading, which I am holding; the other bill of

lading covers government bill of lading WV3045106,

which I do not have.

Q. Were you able to locate that copy?

A. No, sir.

Mr. Russell: At this time I would like to offer

in evidence as defendant's first exhibit in order

the series of documents.

The Court: For what purpose?

Mr. Russell: For the purpose of establishing, if

the Court please, the fact that the ability or the

reliability of depending upon the shipping docu-

ment cut by the defendant at Oakland is not the

final proof of the fact of transportation.

The Court: What is in these documents that

has any relation to No. 3, counsel?



202 West Coast Fast Freight, Inc., vs.

(Testimony of I. W. Shepherd.)

Mr. Russell: They are, the last document of

Wells Cargo, undertakes to describe by giving the

106 docket number, 14 pallets of rocket ammuni-

tion, the remainder of the documents, the actual

government bill of lading for which we have, does

not anywhere mention the transportation of the

products which are the subject of the count of the

information.

The Court: Well then, what relation has it to

this count?

Mr. Russell: My purpose is, if the Court please,

to establish, as I say—I submit that the govern-

ment here is depending wholly in this case upon a

course of business situation, if I [281] may put it

that way, and they are going farther than that;

they are not relying on the government documents,

they are undertaking to rely on a document which

we have prepared, and I have developed from Mr.

Harrison and counsel has developed to some ex-

tent from Mr. Strock the fact that sometimes those

documents come from other persons.

The Court: Show me where it has the language

that has to do with firearms.

(Witness indicated to Court.)

The Court: In this document?

The Witness: Your Honor, this document does

not describe the fourteen boxes of rocket ammuni-

tion with which the information is charged. You

will find that described on this document (indicat-

ing).
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The Court: Where? Where is the description?

Oh, rocket—I see. (Reading under breath.)

The Witness: That is an abbreviation for the

word " ammunition", Your Honor.

The Court: I think that is notice, myself; how-

ever,

Mr. Russell: Well, if the Court please, I am
offering this, as I have tried to keep clear,—I have

two problems, and one is of notice and the other

one of the proof of the physical fact of transpor-

tation.

The Court: Yes, I see.

Mr. Collett: I object.—Excuse me. [282]

The Court: Is that all from this witness?

Mr. Russell: No, I had one or two further ques-

tions, if I might.

The Court: Very well.

Mr. Russell: Q. Mr. Shepherd, was the docu-

ment received—excuse me. Was the document re-

ceived, if the Court please? I wasn't sure I under-

stood. Was the document received?

The Court: Let the record so show. It may be

marked.

The Clerk: Defendant's exhibit A.

(Whereupon document referred to above was

received in evidence and marked defendant's

exhibit A.)

Mr. Collett: I will note an objection for the

record, if the Court please.

The Court: It is admitted over your objection.
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Mr. Russell: Q. You have mention, Mr. Shep-

herd, that there are times your company receives

papers accompanying a shipment, or a sealed docu-

ment or a sealed envelope accompanying shipments.

Can you tell me whether or not during the period

with which we are here concerned it was the prac-

tice to make some notation of an attachment at

that time? A. Yes.

Q. I show you government's exhibit No. 16, par-

ticularly calling your attention to the word "at-

tachment" appearing at the bottom portion of the

first page. Could you tell me, sir, is it possible un-

der your procedures that that could refer to [283]

an envelope? A. Yes.

Mr. Collett: Well, if the Court please, I am
going to object to that as all irrelevant and imma-

terial. The thing on the bill that is charged is a

particular commodity, which is either an A or a

B type of explosive. That is the matter which they

are charged with notice of.

The Court: The objection is sustained; the an-

swer will have to go out.

Mr. Russell: Q. Mr. Shepherd, some questions

were asked of Mr. Harrison yesterday in which

he mentioned the fact that certain payments were

accomplished according to his advice through an

organization known as Transport Clearings. Can

you tell me what is Transport Clearings?

Mr. Collett: Objection, if the Court please; ir-

relevant and immaterial at this time.

The Court: The objection will be overruled. I

want to know myself what it is.
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A. Transport Clearings is a corporation that

has been organized by numerous motor carriers for

the purpose of collecting freight bills, charges on

freight bills. We are members and stockholders in

Transport Clearings, and on a daily basis we
sell

The Court: Like a clearing house?

The Witness: That's right, Your Honor. [284]

Mr. Russell: That is the explanation.

The Court : What relation has that to the issues ?

Mr. Russell: I was about to ask whether or not

government bills of lading are submitted for pay-

ment through Transport Clearings.

The Witness: They are.

Mr. Collett: Objection, if the Court please; ir-

relevant.

Mr. Russell: Well, if I might

The Court: Let the question and answer stand.

Let's get through.

Mr. Russell: Q. Do you have—do you receive

payment from Transport Clearings prior to the

time that the government actually pays?

Mr. Collett: Objection, if the Court please, on

the same ground.

Mr. Russell: My only purpose, if the Court

please, is that certain of the counts have attempted

to prove payment of transportation by showing

it received from Transport Clearings, and my pur-

pose here

Mr. Collett: Well, is there any question that

—

it has been admitted they were paid for all the
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counts. The information is obtained from your own
records. There is no question they were not paid

for then, is there?

Mr. Russell: I will not press the matter unduly.

I don't think it is [285]

The Court: It is remote anyway.

Mr. Russell : Q. Mr. Shepherd, just one further

question and I would like to ask you, sir, based on

your experience for some twelve years in the han-

dling of matters for motor carriers and the experi-

ence you related to me and to the Court earlier,

do you know what the word—do you know what

the word " dangerous explosives" in your certifi-

cate means as defined by the Commission?

Mr. Collett: Now, objection, if the Court please.

That is a matter that this Court is going to

The Court: I don't think I will have any diffi-

culty in the interpretation of explosives or dan-

gerous explosives. I am going to be frank with

you.

Mr. Russell: Yes.

The Court: I tried to indicate that a day or

two ago. Now this witness can't define that any

better than the Court itself.

Mr. Russell: I appreciate that. The reason I

was raising it, again goes back to my motion that

I argued to some extent yesterday, simply that I

was trying to develop a point that here was a point

where expert minds could differ, and it was one

of the things that the Court shouldn't undertake

to decide, it should leave that to the Commission.
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The Court: You wouldn't have to have any dif-

ficulty in making a determination of what danger-

ous explosives are, would you? [286]

The Witness: Insofar as

The Court: I mean in relation to your shipping

activity.

The Witness: Yes, Your Honor, I would.

The Court: In what respect?

The Witness: In respect of the definition that

the Interstate Commerce Commission fails to carry

in their regulations.

The Court: Well, they got them in the classi-

fications, haven't they?

The Witness : Well, Your Honor, as I read their

classification, they have not defined—they do not

currently carry a definition of dangerous explo-

sives as such, as the wording

The Court: I am going to be frank with you.

That is sufficient for the Court.

Mr. Russell: That is all I have. You may in-

quire, counsel.

Mr. Collett: Just a couple of questions.

Cross-Examination

Mr. Collett: Q. Mr. Shepherd, is there any

doubt in your mind as to what trailers should have

the placard called for in Section 77823 of Title 49,

the Code of Federal Regulations, the placard with

the term "explosives" on it?

A. No, there is no doubt in my mind.

Q. No doubt in your mind. Is there any doubt
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in your mind as to the trailers that should have

the placard with the term " dangerous" on it?

A. No. [287]

Mr. Collett: No further questions, if the Court

please.

The Court: Step down.

Mr. Russell: That's all.

(Witness excused.)

Mr. Russell: That concludes the presentation of

the defendant. Defendant rests. [288]
* * * * *

The Court: Now what counts are left*?

Mr. Collett: 1, 2, 3, 4, 9, 12, 13, 14, 15, 16, 17,

19 and 20.

The Court: How many is that?

Mr. Collett: Thirteen.

The Court: That's a lucky number now. You
will have to go forward and defend your position

over in the Circuit Court. What is this, a manda-

tory fine, or what is it?

Mr. Collett: Maximum fine is $100 per count, if

the Court please, under Section 22.

The Court: And there seems to be nothing for

the Court to do but impose that fine.

Mr. Russell: If Your Honor please, I would

like respectfully to request a stay of execution for

a reasonable period of time in order that we might

present the matter.

The Court: What time do you wish?

Mr. Russell: Five days, I think, if the Court

please.
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The Court: Agreeable?

Mr. Collett : Agreeable, if the Court please.

The Court: Stay of five days. It will go over

—I will impose the fine noAV and put it over until

what day, Mr. Clerk?

The Clerk: April 24 for execution. [303]

The Court: Is that agreeable?

Mr. Russell: Yes, and might I understand, so

that I am familiar with the procedures of the Court,

if we make the remittance to the Clerk in the in-

tervening period, if it will be unnecessary to ap-

pear?

The Court: It will be unnecessary to appear.

Mr. Russell: Yes, thank you.

[Endorsed] : Filed May 22, 1952.

[Endorsed] : No. 13,403. United States Court of

Appeals for the Ninth Circuit. West Coast Fast

Freight, Inc., a corporation, Appellant, vs. United

States of America, Appellee. Transcript of Record.

Appeal from the United States District Court for

the Northern District of California, Southern

Division.

Filed May 28, 1952.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13,403

WEST COAST FAST FREIGHT, INC.,

Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

STATEMENT OF APPELLANT'S INTENDED
POINTS ON APPEAL

To the Honorable United States Court of Appeals

for the Ninth Circuit:

The appellant hereby states that the following

are the points upon which the appellant intends to

rely on appeal:

I.

That the judgment as to each of the counts of the

information is contrary to law in that the Court

undertook to make an independent finding of fact as

to the meaning of the words "except dangerous ex-

plosives" as used in the certificate of public con-

venience and necessity issued to the appellant by

the Interstate Commerce Commission contrary to

established rules of law that the primary jurisdic-

tion to define said words is in the Interstate Com-

merce Commission of the United States.

II.

That the Court committed prejudicial error in

holding that the appellant transported dangerous
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explosives without there being in force as to the

appellant a certificate of public convenience and

necessity therefor by reason of the fact that the

words "except dangerous explosives" as used in

the certificate of public convenience and necessity

issued to appellant by the Interstate Commerce

Commission are words used in a special and tech-

nical sense and the evidence fails to establish that,

at the time the alleged transportation was per-

formed, said words had been defined either by

statute or by any regulations or decisions of the

Interstate Commerce Commission with sufficient

certainty to put the appellant on notice of its re-

quired conduct with respect to the transportation

of explosive articles so that its actions in trans-

porting explosive articles could form the basis of

a criminal offense.

III.

That the evidence fails to establish a criminal

offense beyond a reasonable doubt as to any of the

counts of the information in that the evidence fails

to establish that the merchandise allegedly trans-

ported by appellant as set forth in the several

counts of the information were in fact "dangerous

explosives" as those words are used in the certificate

of public convenience and necessity issued to the

appellant by the Interstate Commerce Commission.

IV.

That the trial court committed prejudicial error

by receiving in evidence over the objection of ap-

pellant Exhibits 3, 4, 5, 6, 11, 14, 15, 16, 17, 18,
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19, 21, and 22, offered by the United States in that

:

(a) said exhibits were hearsay as to the appellant;

(b) no proper foundation was laid by any com-

petent evidence for the introduction of said ex-

hibits
;

(c) no proper foundation was laid by competent

evidence to establish that the appellant had, or

should have had, any knowledge of the facts recited

in said Exhibits 3, 4, 5, 6, 11, 14, 15, 16, 17, 18, 19,

21, and 22.

V.

That the trial court committed prejudicial error

in denying the motion of the appellant to strike

from the evidence Exhibits 3, 4, 5, 6, 11, 14, 15, 16,

17, 18, 19, 21, and 22 at the conclusion of the evi-

dence presented by the United States in that:

(a) said exhibits constituted hearsay as to the

appellant

;

(b) no proper foundation was laid either before

or after the receipt of said exhibits by competent

evidence for the receipt of said exhibits in evidence

;

(c) no foundation was laid either before or after

the receipt of said exhibits to establish that the ap-

pellant had or should have had knowledge of the

facts recited in said Exhibits 3, 4, 5, 6, 11, 14, 15,

16, 17, 18, 19, 21, and 22;

(d) the evidence affirmatively showed at the time

of said motion that appellant could not have known

the truth or falsity of the facts recited by said ex-

hibits.

VI.

That the judgment of the Court is unsupported by

the evidence in that the evidence fails to establish
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as a fact that the appellant did physically transport

any of the commodities described in counts 1, 2, 3, 4,

9, 12, 13, 14, 15, 16, 17, 19, or 20 of the information.

VII.

That the judgment of the Court is unsupported by

the evidence in that the evidence fails to establish

that any of the commodities described in counts 1, 2,

3, 4, 9, 12, 13, 14, 15, 16, 17, 19, and 20 of the in-

formation were transported willfully and knowingly

by appellant even if said commodities were in fact

actually transported.

Dated: June 10, 1952.

GLANZ & RUSSELL,
/s/ By THEODORE W. RUSSELL,

Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed]: Filed June 12, 1952. Paul P.

'Brien, Clerk.

[Title of U. S. Court of Appeals and Cause.]

STIPULATION

To the Honorable United States Court of Appeals

for the Ninth Circuit:

It is hereby stipulated by and between the United

States of America, appellee herein, by its attorney

Chauncey Tramutolo, United States Attorney for

the Northern District of California and West Coast

Fast Freight, Inc., appellant herein, by its attor-

neys Glanz & Russell, by Theodore W. Russell, as

follows

:
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I.

That the parties hereto hereby waive the necessity

for printing the exhibits introduced in the within

action and agree that the originals of Exhibits 1, 2,

3, 4, 5, 6, 11, 14, 15, 16, 17, 18, 19, 21, 22, 23, and 24

introduced by the United States and Exhibit A
introduced by the defendant may be considered by

the Court in the determination of the within action

on appeal the same as though each of said exhibits

had been made a part of the printed record on

appeal.

II.

That each of the exhibits described in Paragraph

I hereof shall be considered as a part of the record

on appeal.

Dated: June 10, 1952.

/s/ CHAUNCEY TRAMUTOLO,
United States Attorney for the Northern District

of California, Attorney for Appellee.

GLANZ & RUSSELL,
/s/ By THEODORE W. RUSSELL,

Attorneys for Appellant.

So Ordered:

/s/ WILLIAM DENMAN,
Chief Judge.

/s/ WILLIAM HEALY,
/s/ WM. E. ORR,

United States Circuit Judges.

[Endorsed] : Filed June 16, 1952. Paul P. O'Brien,

Clerk.
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Uniteb States*

Court of Appeals!

Jfor tfje Jgintf) Circuit

WEST COAST FAST FREIGHT,
INC., a corporation,

Appellant,
\ ^^

UNITED STATES OF AMERICA,
Appellee.

prief of appellant

Appeal from the United States District Court for the

Northern District of California, Southern Division

I.

STATEMENT OF THE PLEADINGS AND FACTS
DISCLOSING JURISDICTION

The action arises on a criminal information brought

by the United States of America charging in thirteen

counts the transportation in interstate commerce on a

public highway of property without there being in force

with respect to the defendant a certificate of public

convenience and necessity issued by the Interstate Com-

merce Commission. The Statutory provisions declaring



such action to be an offense against the laws of the

United States are contained in the Interstate Commerce

Act, Part II, (49 U.S.C.A. §306 (a) and 49 U.S.C.A.

§322). The jurisdiction of the District Court arises by

virtue of the foregoing statutes and 18 U.S.C.A. §3231.

The jurisdiction of the Circuit Court of Appeals arises

by virtue of the provisions of 28 U.S.C.A. §1291. One of

the issues raised on appeal in this action is the pro-

priety of the action of the District Court in proceeding

to final determination of the action in view of the so-

called "primary jurisdiction" doctrine first announced

by the United States Supreme Court in Texas & Pa-

cific Railway Company v. Abilene Cotton Oil Co., 204

U. S. 426, 27 S. Ct. 350, 51 L. Ed. 553 (1907).

II.

STATEMENT OF THE CASE

a. General factual information giving rise to the issue.

Appellant has for some years held a certificate of

public convenience and necessity authorizing the trans-

portation of property in interstate commerce as a mo-

tor carrier issued to it by the Interstate Commerce

Commission. (Exhibit 1.) Included in this authority

is an authority to transport " commodities generally,

. . . except dangerous explosives ..." between,

among other places, Oakland and San Francisco, Cali-

fornia, and points in Oregon and Washington. (Ex. 1,

Tr. 29-31.)
1

iReferences are to page of the Transcript of Record on Appeal, and to the

Exhibits which are a part of the Record on Appeal by stipulation.



Shortly prior to September, 1950, appellant sub-

mitted to the United States G-overnment through the

Office of the Chief of Transportation at Washington,

D. C, quotations for the transportation of freight for

the government over the lines of the appellant. (Tr.,

182-184.) With these quotations were submitted copies

of the certificate of public convenience and necessity

held by appellant. (Tr. 182-184.) Shortly following

this action, and prior to September, 1950, the U. S.

Government Sierra Ordnance Depot at Herlong, Cali-

fornia, began routing traffic over appellant's lines.

(Tr. 182-183.) Herlong, California, is approximately

40 miles northwest of Reno, Nevada, and is not a

point served by appellant. (Tr. 47, Ex. 1.) Ship-

ments coming from this point which form the basis

of the several counts of the complaint were trans-

ported from Herlong, California, to Oakland or San

Francisco, California, via the lines of Wells Cargo,

Inc., a connecting motor carrier. (Tr. 200-201.) At

Oakland or San Francisco, California, the freight was

turned over to the defendant for transportation be-

yond to Oregon and Washington points. (Tr. 47.)

The transportation of all or a part of the items com-

prising 13 such shipments by the appellant from these

California points to points in Oregon and Washington

form the basis of the counts of the information which

form the basis of the appeal.



b. Statement of the questions involved and the manner

in which they are raised.

There are three basic questions raised on the appeal.

The first is the propriety of the action of the District

Court in admitting into evidence certain exhibits and

of denying a subsequent motion to strike such exhibits

from the record. The admissibility of the documents

was placed in issue by objection of the defendant sea-

sonably made. (Tr. 35-43, 44-45.) The documents

were also the subject of a motion to strike. (Tr. 150-

155.)

The second basic issue is the sufficiency of the evi-

dence to establish (a) the character and dangerous

properties of the merchandise allegedly transported,

(b) the sufficiency of the evidence to prove the fact

of transportation of a " dangerous" commodity, and

(c) the sufficiency of the evidence to establish the
'

' willful '

' character of appellant 's acts. This issue was

raised by a motion for acquittal and is now raised by

appeal from the final judgment. (Tr. 149.)

The third basic issue is the jurisdictional question

of the applicability of the so-called "primary jurisdic-

tion" doctrine to the fact situation here presented. This

issue was presented in the form of a motion to dismiss

or for acquittal as the Court might deem proper at the

conclusion of the case of the United States. (Tr. 149.)

The essence of this issue is that the words "except

dangerous explosives" as used in the certificate of the

appellant are words used in a technical and special

sense requiring a determination of special meaning as



a matter of fact; that, under the "primary jurisdic-

tion" doctrine, the meaning of that term as used in ap-

pellant's certificate must be fixed by the Interstate

Commerce Commission in the first instance.

c. Summary of the evidence directly related to the issues

raised on appeal.

An effort will be made in the summary of the evi-

dence to bring together under separate subject heading

the evidence with respect to each of the basic issues. In

some instances the same evidence pertains to more than

one issue. Duplications of statements will be avoided

so far as it is possible to do so.

1. The evidence relating to the admissibility of

the exhibits and their relevancy.

The sole witness called by the United States was

Mr. William L. Harrison, an attorney employed by the

Interstate Commerce Commission, Bureau of Motor

Carriers, (Tr. 17.) Mr. Harrison's testimony was

based upon two investigations made by him at the gen-

eral offices of appellant in Seattle, Washington, about

March 15 and May 1, 1951. (Tr. 50.) On these visits

Mr. Harrison talked with a Mr. Gottstein and Mr. Cas-

tellano. (Tr. 71.) Mr. Gottstein was a file clerk in

charge of government traffic. (Tr. 71.) Mr. Castellano

was an employee of the appellant in charge of certain

trip report records. From Mr. Gottstein the witness

Harrison secured photostatic copies of freight bills

taken from the files of the appellant. (Tr. 34.) These

photostatic copies are Exhibits 3, 4, 5, 6, 11, 14, 15, 16,

17, 18, 19, 21, and 22 (hereafter in this brief referred



to collectively as Exhibits 3-22 inclusive in the inter-

est of brevity). Exhibit 4 includes also a correction

freight bill and a copy of a government bill of lading.

(Tr. 45-47.) No question is here raised by virtue of

the fact that the exhibits are photostatic copies. (Tr.

32.)

Mr. Harrison made certain notes from his examina-

tion of the trip reports and testified in the proceeding

as to the movement of vehicles from those notes. (Tr.

54, 55.) These trip reports consist simply of a driver's

record of vehicle movement in terms of time and place.

(Tr. 53.) They do not reflect any information with

respect to the goods transported. (Tr. 70.)

Mr. Harrison's information as to Exhibits 3-22 in-

clusive was based entirely upon such data as he derived

from the face of the document and from statements to

him by Mr. Grottstein. (Tr. 71, 50-51.) Mr. Gottstein's

information was likewise derived exclusively from the

face of the exhibits. He had no personal knowledge

of the facts therein reflected. (Tr. 71, 50-51.)

With one exception Mr. Harrison did not examine

any of the bills of lading which may have been issued

by the government with respect to the shipments in-

volved. (Tr. 123.) He did examine the bill of lading

which constitutes a part of Exhibit 4. (Tr. 123.) At

the time of the investigations, in the spring of 1951,

such copies of bills of lading as might have come into

the possession of the appellant had apparently been

forwarded to the government in connection with the

claim for payment of charges. (Tr. 123.)



The only evidence produced by the United States

prior to the offer of the documents in evidence and to

the motion to strike relating to their source or their

preparation was the statement of Mr. Harrison that

the documents were secured from the files of the appel-

lant and that appellant, as a carrier, is required to

make freight bills covering its transactions. (Tr. 32,

34.)

The testimony of witnesses for the defendant throws

some further light upon the source of these documents.

Freight bills of the type involved are generally pre-

pared by the traffic department of the originating

station. (Tr. 179.) This traffic department operates

under the general supervision of the traffic depart-

ment in Seattle, Washington. (Tr. 171.) The gen-

eral manager of the Oakland terminal of appellant in-

dicated that, to the best of his knowledge, the informa-

tion appearing on the freight bills comprising Ex-

hibits 3-22 inclusive was taken from freight bills of

Wells Cargo, Inc. (the originating carrier) or from

the government bill of lading. (Tr. 160-161) These

matters, however, were not under his supervision or

direction. (Tr. 169, 171.) The general traffic man-

ager of appellant (Mr. Shepherd) under whose direc-

tion the issuance of such documents came, indicated he

was not personally familiar with any particular ship-

ments involved, but did indicate that with some fre-

quency his company did not have access to the govern-

ment bills of lading either because they did not accom-

pany the shipment or because they were presented

under seal so as to prevent examination. (Tr. 198.)
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As a result of these circumstances the freight bills on

government traffic were sometimes cut either from

information on the bill of lading of the originating car-

rier or the freight bill of that concern. (Tr. 198.)

It should be noted in this connection that Exhibit 5

and appellant's Exhibit A reflect a situation in which

it appears that two government freight bills were in-

volved. Only one of these appears to have reached the

appellant, at least so far as its records reflect. (Tr.

200-201.) This bill does not reflect the commodity

which is the subject of the complaint (Count 3). The

only document reflecting this item is a document pur-

porting to be a bill of lading of the originating carrier.

(Ex. A, Tr. 200-201.) As to what the facts may be

with respect to the specific source of information con-

tained in Exhibits 3-22 inclusive (other than Exhibit 5)

the record is silent.

The record reflects that it was the custom and prac-

tice of the appellant on ordinary commercial ship-

ments to check the commodities loaded on vehicles

against the bill of lading for that shipment. (Tr. 170.)

The freight bill is cut only after this check has been

completed. (Tr. 170.) All of the shipments which are

involved here came to the appellant in vehicles sealed

by the government. (Tr. 117, 157.) No member of the

appellant's organization was given any opportunity to

check the contents of the vehicles against any shipping

documents because of the fact that the appellant was

not permitted to break the government seals. (Tr.

169-170.)



2. The substantive evidence with respect to the

elements of the several offenses.

To establish what wTas actually in the particular

trucks of the appellant the United States relies entirely

upon Exhibits 3-22 inclusive. Except as to Counts

2 and 3, the documents consist solely of copies of

freight bills. As to the two counts the evidence re-

flects also copies of bills of lading either of the govern-

ment or of the initiating carrier. (Ex. 4, Ex. 5, Ex. A.)

The only other evidence pertaining to the movement

of appellant's trucks is testimony of Mr. Harrison re-

lating to information obtained from certain trip re-

ports. These reports do not reflect any information

as to what was in the trucks. (Tr. 70.)

These trucks all came to the defendant physically

sealed so as to prevent examination and direct knowl-

edge of the contents. (Tr. 169-170.) They were re-

ceived by the appellant from another motor carrier

who in turn received them in a sealed condition from

the government authorities at Herlong, California.

(Tr. 125.) We know that as to two of the counts a

bill of lading was prepared either by the government

or by Wells Cargo, Inc., describing the commodity in

a certain fashion. (Ex. 4, Ex. A.) Beyond this there

is no direct evidence as to what was the source of the

information on the freight bills. Mr. Harrison did not

compare these freight bills with any bills of lading

(other than as to Ex. 4.) (Tr. 123.) The evidence is

entirely silent as to the source of information with re-

spect to the commodity as to the initiating carrier. No
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witness was called by the United States to testify to

any facts with respect to the actual loading of these

vehicles or to the practice of loading. No evidence is

shown of the procedures followed by the government

in determining the description of the commodity. Be-

yond the description by class in the Exhibits there is

no evidence of what the particular products may have

been.

To prove that the commodities transported were ex-

plosives and that they were dangerous the United

States relied again exclusively upon documentary evi-

dence. Mr. Harrison was not an authority on explo-

sives. (Tr. 101.) Exhibits 23 and 24 were introduced

for the purpose, among others, of proving the explo-

sive and dangerous character of the commodities. It

was agreed between counsel that these exhibits re-

flected in substantial form regulations promulgated

by the Interstate Commerce Commission appearing in

the Federal Register pursuant to the provisions of an

act governing the transportation of explosives and

other dangerous articles (18 U.S.C.A. §835). (Tr.

68-86.) The exhibits also constitute a tariff to which

the appellant is a party to the extent of its authoriza-

tion. (Ex. 23, Ex. 24.) As to the matter of the defi-

nitions of the characteristics of the different items de-

scribed in the freight bills, Exhibit 23 represented the

effective regulations at the time the transportation

was performed. (Tr. 88-91.) The effective date of

these regulations as shown by the Federal Register was

May 3, 1950. (Tr. 90.) Exhibit 6 represents a state-
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ment of the regulations in effect prior to that date.

(Tr. 90-91.)

It will be necessary in the course of the argument

to discuss certain portions of Exhibits 23 and 24 in

some detail. To avoid duplication of statement appel-

lant here simply calls attention to the fact that the por-

tions of Exhibit 23 undertaking to define and classify

explosives of various categories are contained in Sec-

tions 75.50 through 73.109 appearing on pages 35 to

46, inclusive, of the exhibit. In Exhibit M (the super-

ceded regulations) the sections dealing with classifica-

tion and definition appear in Sections 50 through 75 on

pages 38 to 48 of ExhibitJ< 1¥-

Comparison of the cited sections of Exhibits 23

and 24 will reflect some rather substantial changes both

in terminology and definition as well as in the pattern

of classification. In Exhibit 23 explosives are divided

into two classes, i.e., forbidden explosives (§73.51)

and acceptable explosives (§73.52). The latter type is

further subdivided into three classes as follows: "(1)

Class A explosives; detonating or otherwise of maxi-

mum hazard; (2) Class B explosives; flammable haz-

ard; (3) Class C explosives; minimum hazard." (Ex.

23, §73.52.) Section 73.53 undertakes to define Class A
explosives. Section 73.88 undertakes to define Class B
explosives. Section 73.100 undertakes to define Class

C explosives. As more fully appears from these defi-

nitions whether or not a particular article falls within

one classification or another as a matter of fact de-

pends upon the reaction of the explosive material when
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subjected to particular tests (generally devised by the

Bureau of Explosives) (Ex. 73, 53), or to the nature

of the product as being primarily combustible rather

than detonating. (Ex. 23, §83.88.) In some instances

the character is fixed as Class C simply because the

quantity of explosive material in the given container is

present in restricted quantities. (Ex. 23, §73.100)

.

No effort was made by the United States to intro-

duce direct evidence as to the specific ingredients or

specific explosive properties of any of the commodi-

ties allegedly transported. The United States relies

entirely for the proof of the dangerous character of

the articles upon the fact that certain language is

used in Exhibits 3-22 inclusive and that the same or

similar language appears in Exhibits 23 and 24 under

the classification of an acceptable explosive Class A or

Class B.

In this connection the attention of the Court is

called to the fact that the language used in Exhibits

3-22 inclusive is defined in Exhibit 23 in such terms

that, in each instance, the designation embraces a group

or class of products having certain common charac-

teristics. For example, "Ammunition for Cannon"

as defined in Exhibit 23 embraces any " fixed, semi-

fixed or separate loading ammunition which is fired

from a cannon, mortar, gun or howitzer." (Ex. 23,

§73.53(1).) Obviously these words could be used to

describe a wide range of different specific products

any one of which might have explosive properties dif-

fering from all others within the general class. The
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words were not selected by appellant since it was pre-

vented by the seals upon the vehicles from making any

examination of the contents. (Tr. 125.) Who may
have determined that the words used were an appro-

priate description by class of the specific items trans-

ported, the record does not reveal. Neither does it dis-

close anything with respect to the competency of the

person, whoever it may have been, to make the classifi-

cation in the first instance.

3. The evidence relating to the definition of the

term " dangerous explosive" as used in the certificate

of the appellant.

Appellant has authority from the Interstate Com-

merce Commission to transport between the points here

involved '

' general commodities . . . except dangerous

explosives." (Ex. 1.) The language used is that of

the Interstate Commerce Commission. (Ex. 1.) Ap-

pellant urged by motion to dismiss and motion for ac-

quittal made to the District Court that the term " ex-

cept dangerous explosives" as used in the certificate

of the appellant is a term used in a technical sense and

as a word of art and that under the so-called "primary

jurisdiction
'

' doctrine a question of fact as to the mean-

ing of the term exists which can be decided in the first

instance only by the Interstate Commerce Commission.

Considerable testimony at the trial was directed to this

issue.

The District Court judge indicated during the trial

:

"To my mind, all explosives are dangerous." (Tr.

110.) It was the testimony of Mr. Harrison, an attor-
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ney for the Interstate Commerce Commission, that the

words " dangerous explosives" and ''explosives" as

used by the Interstate Commerce Commission in cer-

tificates were not synonymous terms. (Tr. 98.) The

fact that both terms are used in different parts of tho

appellant's certificate bears out this statement. (Ex.

1.) It was further the opinion of Mr. Harrison that

if an explosive fell under "Class C" as defined in Ex-

hibit 23 it would not be a "dangerous explosive." (Tr.

104.) A particular item might be classified as "dan

gerous" at one time and subsequently changed by the

change in regulations so as to be removed from that

class. (Tr. 104.)

Exhibit 23 (the effective regulations) and Exhibit

24 (the superseded regulations ( differ in a number of

respects. In Exhibit 24, Class A, Class B and Class C
exposives include in the basic classification the words

"dangerous," "less dangerous," and "relatively safe"

respectively. (Ex. 4, §51, p. 38.) These words were

deleted in the amendment of the regulations made

effective May 3, 1950. (Ex. 23, §73.52, p. 35, Tr. 90.)

Substantive changes in definitions of the type of arti-

cles to be included within a particular class were also

made. (Compare definition of "Ammunition for Can-

non." (Ex. 23, §73.53(1) and Ex. 24, §54, as an exam-

ple in point.)

Nowhere in the definition of terms in the regulations

effective at the time the shipments moved is there any

use of the word "dangerous" as defining a particular

class or kind of explosive. (Tr. 93.) It is true that at

the time the regulations described in Exhibit 24 were
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in effect the Interstate Commerce Commission in a

case entitled Stricklcmd Transportation, Inc.—Exten-

sion—Dangerous Explosives, 49 M.C.C. 595 (1949),

stated that the term "dangerous explosives" as used in

a certificate should be construed to include only those

explosives described as " dangerous" or "less danger-

ous" in the regulations set forth in Exhibit 24. (Tr.

9596.) The words used by the Interstate Commerce in

the Strickland case were, however, deleted from the

regulations by the amendment of May 3, 1950. (Tr.

88-91, Ex. 23, Ex. 24.)

Mr. Shepherd, the traffic manager of defendant

for some seven years, indicated in response to questions

by the Court that he had difficulty in knowing what

were " dangerous explosives" within the meaning of

the certificate. (Tr. 207.) Mr. Harrison, who con-

ducted the investigations preceding the filing of the

information was careful to state that any advice he

gave the appellant with respect to the classification of

items shipped was his personal judgment rather than

an attempt to express a ruling of the Commission.

(Tr. 78-79.)

To set forth fully the evidence demonstrating the

lack of clarity of the language in appellant's certifi-

cate and the technical character of the fact issue which

the definition of the certificate presents would re-

quire many pages. In the limits of the space allowed

on Brief examples only can be cited.

In Count 17 and in Exhibit 19 the article trans-

ported is described as " Rocket Ammunition for cannon
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with Empty Projectiles." (Emphasis added.) Sec-

tion 73.53 of Exhibit 23 defines rocket ammunition as

being " fixed ammunition which is fired from a tube,

launcher, rails, trough, or other device as distinguished

from a cannon, gun or mortar. (Emphasis added.)

(Ex. 23, §73.53 (p).) Nowhere in Exhibit 23 is any

commodity described which fits the language used in

Exhibit 19.

Mention has previously been made of the definition

in Exhibit 23 of ammunition for cannon. In Exhibit

24, the superseded regulations, it was necessary, in

order to qualify as such, that the projectile be designed

for a 37 millimeter or larger weapon. (Ex. 24, §54.)

The foregoing examples give some indication of the

problem of specific classification from the regulations

themselves. In the course of the argument directed to

the application of the "primary jurisdiction" doctrine

examples related to the larger question of the suffi-

ciency of the regulations generally as an aid to defini-

tion will be cited.

4. The evidence bearing upon the willful and know-

ing character of the acts of appellant in performing

transportation.

Before handling any traffic of any kind from the

Sierra Army Ordnance Depot at Herlong, California,

appellant submitted a copy of its certificate to the

appropriate military authorities in Washington, D. C.

(Tr. 183.) Appellant was subsequently tendered freight

coming from Herlong, California. (Tr. 185.) In-

cluded in the freight handled were many explosive
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items which Mr. Harrison considered did not fall with-

in the prohibition of the certificate. (Tr. 104-105.)

When it came to the attention of Mr. Shepherd that ex-

plosive items were moving, he undertook an examina-

tion of the Commission regulations. (Tr. 188.) Find-

ing that the regulations (Ex. 23) did not define " dan-

gerous explosives" he sought opinion of Mr. William

B. Adams, an attorney at Portland, Oregon. (Tr. 188.)

Mr. Adams was unable to determine with any degree

of definiteness what was included within the meaning

of the term " dangerous explosives." (Tr. 189.) On
October 25, 1950, an application was filed with the In-

terstate Commerce Commission for removal of the

restrictive language from the certificate. (Ex. 2, Tr.

20-24.) The hearing before the Commission took place

April 26, 1951. In this hearing Mr. Shepherd testi-

fied that the application was presented to clarify the

confusing language in the certificate. (Tr. 193.)

Mr. Harrison indicated that his investigations were

made in March and May respectively of 1951. (Tr.

50.) All representatives of the appellant were cooper-

ative. No attempt at concealment of what had been

done was made. (Tr. 78.) At the time of these inves-

tigations Mr. Harrison first advised the appellant that

he considered the transportation improper. (Tr. 78.)

Even then he expressed these thoughts as a personal

opinion. (Tr. 78.) It will be noted that the last ship-

ment reflected by the information moved on May 6,

1951. To the best of Mr. Harrison's knowledge the

Interstate Commerce Commission gave no notice to the
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defendant that its actions were considered improper

prior to the time the information was filed. (Tr. 79.)

The issue presented is whether or not, in view of the

course of conduct of appellant and the confusing status

of the regulations, the appellant's conduct can be con-

strued as willful and knowing violation of the law.

III.

SPECIFICATION OF ERRORS RELIED UPON

Number One: The judgment as to each of the

counts of the information is contrary to law in that the

Court undertook to make an independent finding of

fact as to the meaning of the words "except dangerous

explosives '

' as used in the certificate of public conven-

ience and necessity issued to the appellant by the Inter-

state Commerce Commission contrary to established

rules of law that the primary jurisdiction to define said

words is in the Interstate Commerce Commission.

Number Two : The judgment as to each of the counts

of the information is contrary to law in that the words

"except dangerous explosives" as used in the certifi-

cate of appellant are used in a technical sense and the

evidence fails to establish that at the time the alleged

transportation was performed said words had been de-

fined with sufficient certainty to put the appellant on

notice that its actions would constitute a criminal of-

fense.

Number Three: The trial court committed preju-

dicial error by receiving in evidence over the objection
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of the appellant Exhibits 3, 4, 5, 6, 11, 14, 15, 16, 17, 18,

19, 21, and 22.

The original of the several exhibits are made a part

of the record on appeal by stipulation of counsel. (Tr.

213-214.) Testimony pertaining to the introduction of

the exhibits appears at pages 32 to 45 inclusive of the

Transcript of Record on Appeal. The ruling of the

Court appears at page 45 of the transcript. The ob-

jection of counsel to the introduction of the exhibits

was in the following language.

"But I think the case is significant and does

support the objection which we make here, that

the documents are hearsay and that they are not

the best evidence of the fact with respect to the

character of the transportation." (Tr. 39.)

Further the objection was stated as follows as to all of

the exhibits:

"In order that the record may be clear, may
the record show my objection on the ground of

hearsay, and no proper foundation laid." (Tr. 45.)

Number Four: The trial court committed prejudi-

cial error in denying the motion of the appellant to

strike from the evidence Exhibits 3, 4, 5, 6, 11, 14, 15,

16, 17, 18, 19, 21, and 22.

The exhibits are the same as those described in

Specification of Errors Relied Upon, Number Three,

above. The motion to strike and the ruling thereon

appears at pages 153 to 155 of the Transcript of Record
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on Appeal. The language of the motion as stated by

Counsel for appellant is as follows

:

"
. . . I therefore in accordance with the per-

mission that was given by the Court make at this

time the motion to strike Exhibits 3 through 22,

both inclusive, and the testimony of Mr. Harrison,

with respect to those exhibits as to anything that

they may show, his testimony as to what they re-

flect, as being hearsay in this proceeding, incom-

petent, irrelevant and immaterial, and failing to

establish as proper evidence the fact of transpor-

tation." (Tr. 153-154.)

Also: "If the Court please, at the conclusion of

my statement yesterday, just before the interrup-

tion, I had made a statement of a motion to strike

in addition, the documents on the failure to estab-

lish the foundation, and on the ground that they

called for hearsay under the

—

THE COURT : I think you covered that.

MR, RUSSELL: Well—
THE COURT : If you did not, I will allow

you for the purpose of the record to make a gen-

eral objection." (Tr. 154.)

Number Five: The judgment as to each count of

the information is contrary to the evidence in that the

evidence fails to establish (a) the fact as to what spe-

cific products were transported, and (b) the fact as

to the dangerous explosive characteristics of such arti-

cles.

Number Six : The judgment as to each count of the

information is contrary to the evidence in that the evi-
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dence fails to establish that any transportation which

may have been performed by appellant was " willful"

within the meaning of the term as used in statutes

under which appellant is charged.

IV.

ARGUMENT IN SUPPORT OF SPECIFICATIONS
OF ERROR

A. The Argument Relating to the "Primary Jurisdic-

tion" Question. (Specificaton of Error Number One).

1. Summary of the Argument.

Congress has delegated to the Interstate Commerce

Commission the certification and regulation of motor

carriers of property for hire. Appellant holds a cer-

tificate of public convenience and necessity issued by

such Commission. This certificate as it relates to

counts of the information authorizes the transportation

of "commodities generally . . . except dangerous

explosives." (Ex.1.) The evidence demonstrates that

the words "except dangerous explosives" as used by

said Commission in the certificate of appellant are used

in a technical sense and as words of art having other

than a common and ordinary meaning. The meaning

of these words as used in the certificate has not been

defined with certainty by the Interstate Commerce

Commission. There is presented, therefore, the ques-

tion of fact as to what particular types and kind of

explosive items fall within the meaning of the term
'

' dangerous explosives
'

' as used in the certificate. The
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Congress has delegated to the Interstate Commerce

Commission as an expert administrative agency the

determination of the technical questions presented. Un-

der the circumstances the "primary jurisdiction" to

define and find as a fact the meaning of the technical

term "except dangerous explosives" rests with the

Interstate Commerce Commission. The District Court

should not have undertaken to make the finding of fact

as to the meaning of the term in the absence of a prior

clear and certain definition thereof by the Interstate

Commerce Commission.

2. Statement of the Argument.

Pursuant to the provisions of the Interstate Com-

merce Act, Part II (49 U.S.C.A. §300-327 inc.) Con-

gress has delegated to the Interstate Commerce Com-

mission the matter of the certification and regulation

of motor carriers engaged in interstate commerce.

These statutory provisions delegate to the said Com-

mission the power and right to make classification of

types of service.

Interstate Commerce Act, Part II (49 U.S.C.A.

§308).

The statute in question also gives to the Interstate

Commerce Commission the power to issue certificates

of public convenience and necessity and to prescribe

terms and conditions in connection therewith.

Interstate Commerce Act, Part II, (49 U.S.C.A.

§306 (a)).
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The scope of the certificate to be granted to a par-

ticular carrier entails weighing of evidence and the

exercise of expert judgment, a function reserved ex-

clusively for the Commission.

See:

United States v. Carolina Freight Carriers

Corp., 315 U. S. 475, 480, 62 S. Ct. 722, 86

L.Ed. 971 (1941).

In the exercise of this function the Commission has

issued to the appellant a certificate which provides, so

far as pertinent here, that the appellant has authority

to transport over the routes described " general com-

modities . . . except dangerous explosives." (Ex.

1.) Since the appellant is authorized to transport com-

modities generally the authority to handle and trans-

port the items of property described in the several

counts of the information exists under the certificate

unless these items of property must be deemed to fall

within the exception noted. (Tr. 141.) The unlawful

acts, if any, do not arise from the mere fact of trans-

portation but from the transportation of property of a

particular class and kind.

The several counts of the complaint allege the trans-

portation of the following items: Detonating fuses;

explosive projectile for cannon; rocket ammunition

with empty projectiles; ammunition for cannon with

explosive projectiles; hand grenades; rocket ammuni-

tion for cannon with empty projectiles; and black

power. These items are similarly described in the only
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evidence of record purporting to establish the fact of

transportation. Since the particular items described

are not set forth in the certificate their transportation

becomes unlawful only if it can be said that they have

the physical characteristics of a "dangerous explosive"

as that term is used in the certificate which the appel-

lant holds. Inevitably, therefore, the question must

first be answered, "What do these words mean?"

Pursuant to a principle of law which has come to be

known as the "primary jurisdiction doctrine" first

announced in Texas & Pacific R. Co. v. Abilene Cotton

Oil Co., 204 U. S. 426, 27 S. Ct. 350, 51 L. Ed. 553

(1907), the United States Supreme Court has held that

in situations of the general type here presented pri-

mary resort to the Interstate Commerce Commission is

required because the inquiry is essentially one of fact

and of discretion in technical matters, and uniformity

can be secured only if its determination is left to the

Commission.

See:

Great Northern Railway Co. v. Merchant's Ele-

vator Co., 259 U. S. 285, 42 S. Ct. 477, 66

L. Ed. 943 (1921).

The case last cited undertakes to set out and distin-

guish the different basic problems which are presented.

Justice Brandies, speaking for the Supreme Court,

points out in the cited case first of all that "it is not

the character of the function but the character of the

controverted question and the nature of the inquiry
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necessary to its solution which requires that it be pre-

liminarily decided by the administrative body.
'

' ( Great

Northern Railway Co. v. Merchant's Elevator Co.,

supra (L. Ed. p. 946). Where words of the written

instrument are used in their ordinary meaning, their

construction presents a question solely of law. This

function the Courts can perform without resort to the

Commission.

Where, however, words are given a particular

meaning it becomes necessary to determine the mean-

ing of the words used in the document. This applies

to technical words or phrases not commonly understood

or to words having a trade meaning. Where such a

situation arises and the peculiar meaning or particular

usage is proved by evidence there must be a finding of

fact as to the scope of the meaning before construc-

tion of the instrument can follow. In the latter situa-

tion " preliminary determination must be made by the

Commission, and not until this determination has been

made can a court take jurisdiction of the controversy."

Great Northern Railway Co. v. Merchant 's Ele-

vator Co., 259 U. S. 285, 42 S. Ct. 477, 66

L, Ed. 943 (1921) ;

Texas & P. R. Co. v. American Tie & Timber

Co., 234 U. S. 138, 34 S. Ct. 885, 58 L, Ed.

1255 (1914) ;

Director General v. Viscose Company, 254 U. S.

498, 41 S. Ct. 151, 65 L, Ed. 372 (1921) ;

Armour & Co. v. Alton R. Co., 312 U. S. 195,

61 S. Ct. 408, 85 L. Ed. 771 (1941)

;
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Trans-Pacific Aii Hues, Ltd. v. Hawaiian Air

Lines, Ltd., 174 Fed. (2d) 63, (CCA. 9th

Circuit) (1949);

Hancock Mfg. Co. v. United States, 155 Fed.

(2d) 827 (CCA. 6th Circuit) (1946).

In the case of Trans-Pacific Airlines, Ltd. v. Ha-

waiian Air Lines, Ltd., supra, p. 66, this Court set

forth the distinction between the situations involved as

follows

:

"Where the application of the administrative

regulation is clear and no special familiarity with

the complicated factual situations peculiar to the

field is imposed, and no determination of direction

is required, the courts will proceed. (Great North-

ern Railway Company v. Merchant's Elevator

Company, 259 IT. S. 285, 42 S. Ct. 477, 66 L. Ed.

943.) On the other hand, prior to judicial inter-

vention, problems which involve expert knowledge

of multitudinous detail of intricate nature in a

technical field require that recourse should be had

to administrative bodies. Especially is this true

where uniformity of interpretation of rules and

consistency of application, in view of overall pol-

icy, is compelled by the legislative mandate. Then

is there not only a commitment of primary, but

likewise of exclusive, jurisdiction to the adminis-

trative, and exhaustion of the remedies is manda-

tory." (p. 66.)

The cited case was similar in many respects to the fact

situation here presented, particularly in that it in-
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volved a claim of carrier operation without appropriate

certificate.

It will be helpful to examine the facts before the

Court in this action in light of the language used by

this Court in the quotation just made.

1. Is the "application of the administrative regu-

lations" clear?

At the very threshold of this discussion the question

is raised as to what the "regulations" are. The cer-

tificate itself may be considered to qualify in this cate-

gory. Examination of the certificate reflects no am-

plification or explanation of the phrase "except dan-

gerous explosives.
'

' At another point in the certificate

an exception to a general commodity authority is stated

"except . . . explosives, or dangerous substances."

The qualifying word '

' dangerous '

' must indicate, there-

fore, that "dangerous explosives" and "explosives"

are not synonymous terms. (Tr. 98.) The certificate

itsef confuses rather than clarifies.

The United States cites certain regulations issued

by the Interstate Commerce Commission as controlling.

These regulations are set forth in Exhibits 23 and 24.

Exhibit 23 reflects the effective regulations at the time

the shipments moved. Exhibit 24 reflects the regula-

tions as they existed prior thereto. It is to be noted

that these regulations are issued by the Interstate Com-

merce Commission, not pursuant to its authority under

the Interstate Commerce Act, but pursuant to a special

authority granted by Congress in connection with

other statutes. (18 U.S.C.A. §835.)
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The regulations apply to all types of carriers and

to shippers. A question therefore arises as to whether

regulations issued pursuant to one statutory authority

dealing with the subject of explosives can be taken as

a proper basis for interpretation used in a certificate

issued pursuant to another statute. Even if it is de-

cided that these regulations can be so used, such deci-

sion is a determination of that fact which can only be

made from sources other than the statutes and the reg-

ulations themselves. A different basic purpose is in-

volved in the statute resulting in the certificate and in

the statute resulting in the regulations. Different con-

siderations may well be involved as to the classifica-

tion of a particular product when the question is one

simply of packaging and the manner of handling in

course of transit from those involved in determining

what items are safe for transportation at all. The

purpose of the regulations and their statutory source

prevent a declaration that the " application of the ad-

ministrative regulations" is clear.

Even if it be assumed the regulations are applicable

for purposes of assisting in the definition of the cer-

tificate, they are not sufficiently clear to avoid the

necessity for a preliminary administrative determina-

tion.

The regulations in force at the time these shipments

moved divide explosives into two categories—"forbid-

den" and "acceptable". Ex. 23, §73.51, §73.52.) All

of the items allegedly transported by appellant are

classified in these regulations as "acceptable". (Ex. 23,

§73.53, §73.88.) Section 73.801 (dealing particularly
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with th( application of regulations to motor carriers)

states in part, "Explosives and other dangerous ar-

ticles, except such as may not be accepted and trans-

ported under Parts 71-78, may be accepted and trans-

ported by common and contract carriers by motor

vehicle engaged in interstate or foreign commerce . . .'*

Section 77.822(a) also states in part, "Any motor

carrier may accept for transportation or transport any

acceptable explosive or other dangerous artices listed

in the Commodity List, §75.5. . .
."2

The presence of these sections in the regulations,

coupled with the division of explosives into forbidden

and aceptable groups, at once raises the question as to

whether or not the words "except dangerous explo-

sives" as used in the certificate was intended simply

to carry into the certificate the admonition of the regu-

lations against the handling of non-acceptable explo-

sives by motor carriers. At the very least, a serious

question of the clarity of the application of the regula-

tions is raised.

Even if it is assumed that the several regulations

defining and classifying acceptable explosives must be

considered as applicable for purposes of interpretation

of the certificate, confusion still exists. Exhibit 23

setting forth the regulations applicable at the time the

transportation was performed, nowhere uses the words

"dangerous" or "less dangerous" in the provisions

undertaking to define the several classes. (Ex. 23,

§73.52, §73.53, §73.88, §73.100.) The confusion is in-

2For full text of Sections 77.801 and 77.822(a) see Appendix I, Item No. 1.



30

creased by comparison of the effective regulations in

Exhibit 23 with those formerly in force as set out in

Exhibit 24. The comparable sections of the last men-

tioned exhibit do contain the words " dangerous" and

"less dangerous". Ex. 24, § 51.) They were eliminated

in the changes in the regulations made effective May
3, 1950. (Tr. 90.) How can it be said that the change

in langauge had no effect upon the meaning of words

used in certificates without speculation upon the intent

and purpose of the Interstate Commerce Commission

in making the changes noted ?

Even the superceded regulations indicate that there

are variations in the dangerous character of explosive

items (Ex. 24, §51.) Defendant has been convicted for

the alleged transportation of some items which former-

ly fell in the "less dangerous" category. (Ex. 24,

§63A.) Can it be said that the regulations are suffi-

ciently clear to be sure that the word "dangerous" as

used in the certificate was intended by the Commission

to include also items described as "less dangerous"?

A detailed examination of the provisions of the

several specific sections dealing with the particular

items which form the basis of the information will

develop additional examples to illustrate the difficulty

of attempting to hold that the regulations are clear

and certain as applied to the issue. It should be suffi-

cient to mention here that comparison of Exhibit 23

and Exhibit 24 demonstrates numerous changes in the

arrangement, definition and classification of the sev-

eral items here specifically involved. It is respectfully
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submitted that it is impossible to ascertain from the

effective regulations just what is connoted by the term

"dangerous explosives" as contained in the appellant's

certificate.

A third possible source of a " regulation" which

might determine the interpretation of the certificate is

to be found in the decisions of the Interstate Commerce

Commission. It would appear that there is only one de-

cision of that body which might possibly so qualify. (Tr.

108.) The case is that of Strickland Transportation,

Inc.—Extension—Dangerous Explosives, 49 M. C. C.

595 (Aug. 1949). It will first be noted that this deci-

sion is by a Division of the Commission and not one of

the entire Commission. In that case Division 5 of the

Interstate Commerce Commission stated that "a car-

rier authorized to transport general commodities ex-

cept 'dangerous explosives' lawfully can transport

those explosives which the Commission has classified
1

relatively safe' but not those which it has classified

as 'dangerous' wThether more dangerous or less danger-

ous." (601.)
3

We are concerned here with the applicability of the

"primary jurisdiction" doctrine. The United States

Supreme Court has held in a number of cases that

determinations in decisions of the Interstate Commerce

Commission and other administrative agencies dealing

generally with the subject under consideration in the

particular case do not preclude the necessity for the

3For full statement of the pertinent portion of the opinion see Appendix I,

Item No. 2.
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application of the doctrine where it is otherwise called

for.

Morrisdale Coal Co. v. Pennsylvania R. Co.,

230 U. S. 304, 33 S. Ct. 928, 57 L. Ed. 1494

(1913) ;

Midland Valley B. Co. v. Barkeley, 276 U. S.

482, 48 S. Ct. 342, 72 L. Ed. 664 (1927) ;

U. S. Navigation Co., Inc. v. Cunard S. S. Co.,

284 U. S. 474, 52 S. Ct. 247, 76 L. Ed. 408

(1932) ;

St. Louis B & M B. Co. v. Brownsville Nav.

Dist., 304 IT. S. 295, 58 S. Ct. 868, 82 L. Ed.

1357 (1937).

In determining the sufficiency of the Strickland

case, supra, as a regulation of the Interstate Commerce

Commission defining the scope of the appellant's cer-

tificate, consideration must be given to the fact that

subsequent to the issuance of that decision changes

were made by the Commission in the regulations to

which the decision refers. (Ex. 23, Ex. 24, Tr. 90.) The

Strickland case was decided in 1949. On May 3, 1950

the Interstate Commerce Commission amended the

regulations, as has been noted, to delete from them the

words " dangerous'' and "less dangerous" (the words

of reference used in the case). (Tr. 90, Ex. 23, §73.52.)

Before it can be said that this case continues to be

applicable to the factual situation herein presented, it

is first necessary to make two assumptions: (a) that

the words "dangerous" and "less dangerous" as used

in the cited case were used by Division 5 as synonymous
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with "Class A" and " Class B"; and, (b) that the

rather extensive amendments to the particular portions

of the regulations (including the deletion of the specific

words used) had no significance so far as interpreta-

tion of certificates is concerned. It is impossible from

any facts here presented to determine the accuracy

of either of the assumptions. The cited decision, like

the certificate and the regulations, falls short of being

a clear administrative regulation.

2. Is "special familiarity with the complicated

factual situations peculiar to the field" imposed?

The statute, by virtue of which the regulations gov-

erning the transportation of explosives are issued, ex-

pressly recognizes the complicated character of the

problems presented. In addition to delegating to the

Interstate Commerce Commission the task of formulat-

ing such regulations the Congress states in the statute

that the Commission may call upon the Bureau of Ex-

plosives and other government agencies for assistance.

(18 U.S.C.A. §835.) It is only necessary to compare Ex-

hibits 23 and 24 to recognize that the properties which

establish the relative transportation hazards of explo-

sive articles are many and varied. Exhibit 23, §73.53

undertakes to define explosives of a particular class

both in terms of the reaction to certain detailed tests

and in terms of the adaptability of the product for

an intended use. Certainly highly technical knowl-

edge is required to know and understand what the

properties of an article are which will cause it to be

detonated by a No. 8 blasting cap or by a drop of less
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than 4 inches in the Bureau of Explosives, Impact

Apparatus. (Ex. 23, §73.53 (a) to (h) inclusive.) Simi-

larly, the distinction for purposes of definition between

a "gun" and "small arms" calls for highly specialized

knowledge. All of these factors enter into the determi-

nation as to what is meant by the term "dangerous

explosives" as used in the certificate of appellant.

The technical problems presented are two-fold: (1)

Which of the many explosives items listed in the ex-

tensive regulations fall within the category of "dan-

gerous" as the term is used in the certificate'? (2)

What are the properties of a specific item transported

to make it qualify as falling in a category generally

designated as
'

' dangerous '

' ? Differences can and may
well exist between the considerations relating to pack-

aging and shipping which are the direct subject of the

regulations and considerations relating to the authority

as such to transport under the certificate. The regula-

tions specifically indicate that all of the products desig-

nated in the several counts of the information are suffi-

ciently safe for transportation to be "acceptable" for

handling by motor carriers. (§77.801, Ex. 23.) The fac-

tors, if any, that may call for a different standard of

measurement for determining the conditions under

which a motor carrier should be denied the right to

carry the goods despite these regulations (i.e., to have

them "excepted" in a certificate) most certainly call

for the expert judgment and special knowledge it is the

function of the Interstate Commerce Commission to

provide.
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3. Is the situation one in which the problems

raised " involve expert knowledge of multitudinous

detail of intricate nature in a technical field"?

Applicant respectfully submits that what has been

said above clearly demonstrates the highly technical

nature of the inquiry involved in determining the

meaning of the words "dangerous explosives". The

Trial Court seemed to be of the opinion that all explo-

sives are dangerous. (Tr. 110.) The attorney for the

Interstate Commerce Commission who testified gave

it as his opinion that the phrase in issue did not include
'

' Class C '

' explosives. The regulations upon which the

United States relies and the statute authorizing them

speak of "explosives and other dangerous articles".

(Emphasis added.) (Ex. 23, 18 U.S.C.A. §835.) The
factors which produce the conclusion that Class C
explosives are not "dangerous" within the meaning

of that language as used in a certificate call for highly

specialized knowledge and information.

Count 17 describes "rocket ammunition for cannon

with explosive projectiles". In Exhibit 23 the regula-

tions define rocket ammunition as ammunition de-

signed to be fired from launches and other devices but

not from cannon. No product exactly fitting the de-

scription used either in the Count of the information

or in Exhibit 19 appears anywhere in the document.

In what classification is this item then to be deemed

to fall? Certainly the situation is one in which multi-

tudinous detail in a technical field is involved.
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4. Is the question one where the uniformity of

interpretation of rules and consistency of interpreta-

tion are required'?

No citation of authority should be required to sup-

port the proposition that it is imperative that all

certificates containing the same language should be

given the same interpretation. Confusion would most

certainly result if the interpretation of the meaning

of the words " except dangerous explosives" were left

to the individual judgment of different courts and

different juries. Appellant could well find itself in a

position in which its certificate would mean different

things depending upon the judicial district in which

the operation was performed.

The situation here is to be distinguished from that

in which the only problem presented is the application

of a clear and certain rule. The distinction between

interpretation and mere application is a basic test for

application of the primary jurisdiction doctrine.

Pennsylvania R. Co. v. Puritan Coal Mining

Co., 237 IT. S. 121, 35 S. Ct. 484, 59 L, Ed.

867 (1915) ;

Pennsylvania R. Co. v. Son/man Shaft Coal Co.,

242 U. S. 120, 37 S. Ct. 46, 61 L, Ed. 188

(1916)

;

Standard Oil Co. v. United States, 283 U. S.

235, 51 S. Ct. 429, 75 L. Ed 999 (1931)

;

Trans-Pacific Airlines, Ltd. v. Hmvaiian Air

Lines, Ltd., 174 Fed. (2d) 63 (CCA. 9th

Cir. 1949);
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Civil Aeronautics Board, et al. v. Modern Air

Transport, Inc., 179 Fed. (2d) 622 (C. C. A.

9th Cir. 1949).

The case last cited presents a good example of the

distinction which exists. There the sole question was

the application of a set of rules specifically applying

to the situation presented. No technical questions were

involved. In the instant case, however, the meaning

of the term involved is not clear. Examination of the

regulations only adds to the questions and confusion.

The meaning of the language used cannot be ascertained

by mere reference to a dictionary or to the commonly

understood usage of the words. Different judges upon

the same record might, with good reasons, arrive at

different results. If the certificate of appellant and

all other certificates containing similar language are

to be given the same meaning it is imperative that there

be a clear and unequivocal determination of the mean-

ing of the language by the Interstate Commerce Com-

mission. It is respectfully urged that the case is a

proper one for the application of the "primary juris-

diction doctrine".

The doctrine applies to criminal proceedings as

well as in civil matters.

United States v. Pacific & Arctic B. & N. Co.,

228 U. S. 87, 33 S. Ct. 443, 57 L, Ed. 742

(1913) ;

Hancock Manufacturing Co. v. United States,

155 Fed. (2d) 827 (C. C. A. 6th 1946).
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Since this is a criminal case the District Court

should be directed to dismiss the action if the doctrine

is found to be applicable.

Hancock Manufacturing Co., v. United States,

155 Fed. (2d) 827 (CCA. 6th 1946).
4

B. The Argument Directed to the Question of the Cer-

tainty in Language in Defendant's Certificate to Give

Notice to it of the Commodities Which Might and

Might Not Be Transported Thereunder. (Specifica-

tion of Error Number Two).

1. Summary of the Argument.

Federal Courts do not recognize the existence of a

" constructive offense". The Interstate Commerce Act

gives to the Interstate Commerce Commission a num-

ber of different remedies for correcting improper

activities by a carrier allegedly violating its certificate.

Appellant should not be criminally prosecuted and con-

victed for unlawful transportation of property unless

it appears that at the time of such transportation the

definition of the products excepted from the certificate

had been clearly announced by he Commission. Such

regulations as had been promulgated were not suffi-

ciently definite and certain to place appellant on notice

of the possible unlawful character of its conduct. Con-

viction of the defendant constitutes conviction by

construction. Appellant has been " construed into

jail".

4See Appendix I, Item No. 3, for quotation from the case cited. The factual

situation is such that the case has particular pertinence.
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2. Statement of the Argument.

Upon a determination that a question existed as to

the propriety of the acts of the appellant several reme-

dies were available to the Interstate Commerce Com-

mission. The Commission had the power to institute

investigation through its own procedures to determine

whether or not a violation of the certificate existed.

49 U. S. C. A. §319;

49 IT. S. C. A. §13(2).

Except for the applicability of the "primary juris-

diction" doctrine the remedy of injunction was also

available.

49 U. S. C. A. §322 (b).

This action is criminal in its nature. It was insti-

tuted without any prior admonition by the Commission

to appellant that its activities were considered im-

proper. (Tr. 79.)

The criminal character of the prosecution brings

into the inquiry an element not present in the other

possible forms of procedure. Before a person can be

punished criminally it must plainly appear that he has

violated the law or some rule or regulation lawfully

binding upon him by force of law.

Hancock Manufacturing Co. v. United States,

155 Fed. (2d) 827, (C. C. A. 6th, 1946)

;

See: TJ . S. v. Pacific & Arctic Railway and

Navigation Co., 228 U. S. 87, 33 S. Ct. 443,

57 L, Ed. 742 (1913).
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The Court in the case first cited above stated the

proposition as follows

:

"Moreover, in federal jurisprudence, there is no

such thing as a constructive offense. We have re-

peatedly pointed out that a citizen cannot be

construed into jail." Hancock Mfg. Co. v. U. S.,

supra, p. 832.

In the discussion of the argument relating to the

"primary jurisdiction" doctrine appellant has pointed

out a number of the many circumstances which demon-

strate that the meaning of the words " dangerous ex-

plosives" as used in its certificate is far from clear

and certain. It would serve no useful purpose to repeat

the details of those examples here.

The question is not one of notice of the potentially

dangerous properties of any given articles but whether

the article, whatever its properties, properly fell with-

in the meaning of the words used in the certificate.

The record shows that when the problem was first

presented the appellant was unable to determine the

answer to the question for itself. (Tr. 188.) Appellant

sought the advice of legal counsel on the subject. (Tr.

188.) It felt called upon to file an application, the

fundamental purpose of which was a clarification of

the very term which is here involved. (Ex. 2, Tr. 193.)

Nowhere, in any effective regulations governing the

transportation of explosives was there a definition of

the term " dangerous explosives". (Ex. 23, §§73.51,

73.52, 73.53, 73.88, 73.100.) The Interstate Commerce
Commission had recently amended its regulations by
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deletion therefrom of the words "dangerous" and

"less dangerous" as characterizations of the commodi-

ties in the sections of the regulations undertaking a

definition. Only by assuming that these amendments

had no substantive effect upon the definition of the

term "dangerous explosives" as used in certificates

could it be inferred that all items falling within ex-

plosives "Class A", "Class B", or "Class C" should

be included in the prohibited class.

It is respectfully suggested that under all the cir-

cumstances and considering the confused state of the

regulations, it may not be said that the existing regu-

lations were clear and certain. Before finding appel-

lant guilty the District Court was required to make a

preliminary finding of fact that the words ' i dangerous

explosives" included such items as hand grenades and

rocket ammunition. Nowhere, in the effective regula-

tions are these products so designated. Even assuming

the propriety (in view of the primary jurisdiction doc-

trine) of the action of the Court in undertaking to

define the language of the certificate the fact still re-

mains that a definition by the Court was required

before a conviction could result. The conviction de-

pends upon the construction of the language of the

certificate by the Court.

It is respectfully submitted that the regulations

existing at the time this transportation was performed

and the phraseology of the certificate were both suffi-

ciently indefinite and uncertain that reasonable minds

could differ as to the scope and meaning of the phrase
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"except dangerous explosives ". Under the circum-

stances there did not exist that plain and lawfully

binding regulation which is a necessary requisite to

a criminal liability.

Hancoch Manufacturing Co. v. United States,

155 Fed. (2d) 827, (CCA. 6th Cir. 1946).

C. Argument Related to the Admissibility of Exhibits

Numbers 3-22 Inclusive and Upon the Ruling Deny-

ing the Motion to Strike Such Exhibits. (Specifica-

tion of Error Number Three and Number Four).

1. Summary of the Argument.

The shipments here involved were sealed against

examination by any person in the employ of the de-

fendant. Exhibits 3-22 inclusive cannot, therefore,

constitute an admission of the facts recited. The fact

also affirmatively appears that the entrant of the in-

formation on the exhibits could not have known the

truth of the facts recorded. The foundation required

by statute was not laid because (a) no proof was of-

fered to establish the identity of the entrant
;
(b) the

United States presented no evidence to establish the

source of the information to the entrant (whoever he

may have been)
;
(c) no proof was offered as to the

identity or capacity of the original declarant; (d) no

evidence was presented to establish that the original

declarant (whoever he may have been, and by whom
employed) prepared the information in the course of

business of the business or agency by whom he may

have been employed; (e) no evidence was presented
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that the original information was transmitted to de-

fendant for entry by defendant; (f) no evidence was

presented to prove the original declarant made rec-

ords, or, if so, that they were made at or about the time

of the event. No explanation was given for the failure

to produce such proof.

Since the defendant was prohibited by the sealed

character of the equipment from examining the con-

tents of the shipments the statements in the freight

bills as to the contents are hearsay as to the defendant.

Proof of the facts as to the contents and characteris-

tics of the shipments may not be established by the

invoices alone. Before the invoices become probative

evidence of the facts as to the nature of the contents

some independent proof to establish the guarantee of

their accuracy as to the description of the contents is

required. No such proof was here presented.

2. Statement of the Argument.

Specifications of Error Numbers Three and Four

may be considered together since they are related to

the same subject. The exhibits involved are Exhibits

3, 4, 5, 6, 11, 14, 15, 16, 17, 18, 19, 21 and 22 (herein

referred to as Exhibits 3-22 inclusive). Each exhibit

relates to a different count in the information. Except

for Exhibit 4 all exhibits consist of a copy of a freight

bill produced from the records of the appellant.

Counsel for the appellant believes it to be a correct

statement that the case of the United States rests en-
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tirely upon these documents as proof of the acts and

occurrences necessary to establish criminal liability.

The sole witness appearing for the United States had

no independent knowledge of the facts beyond those

reflected in the records or statements related to him

by an employee of the appellant who in turn secured all

information which he undertook to give from the face

of the document itself. (Tr. 50-51, 71.) No evidence

was tendered by the United States to prove that the

documents were the only available source of informa-

tion. No evidence was introduced to explain the failure

to produce direct testimony. It is necessary, therefore,

to support the conviction of the defendant that these

documents were properly before the Court and that

they constitute sufficient proof of the transaction

which is the basis of the several counts of the informa-

tion.

Since it affirmatively appears from the evidence

that the employee of the appellant making the entry

could not have seen the product described in the freight

bills and there is no proof that such person ever saw

or had access to any means of acquiring actual knowl-

edge of the facts purportedly recorded, the documents

may not be considered as an admission. Counsel does not

understand that the United States so contends. Rather,

the documents are offered as records made in the reg-

ular course of business of the appellant and claimed

to be admissible as such despite the hearsay character

of the information.
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Title 28, §1732 sets forth the terms and conditions
under which business documents will be received and
the effect to be given to such documents.5

The first objection urged to the documents is the
insufficiency of the foundation to justify their intro-

duction and retention in evidence. Reduced to its es-

sentials this foundation consists of a statement of an
attorney for the Interstate Commerce Commission that
the documents were secured from the files of the appel-
lant; that the documents are freight bills; that the
appellant is required to make freight bills of shipments
which it handles. From other evidence subsequently
presented, it appears affirmatively that the entrant
(an unknown person, presumed to be an employee of
appellant) could not have had personal knowledge of
the facts recorded because the shipments were physi-
cally sealed in the vehicle in which they moved and
could not be examined. (Tr. 156-158.) We know in
addition only that it was the practice of the employees
of the appellant to make such documents from shipping
documents prepared by others, i.e., the originating
carrier or the United States, and that it was not infre-
quent that the original shipping documents of the
government were unavailable. (Tr. 198.)

The mere fact that the paper offered is taken from
a business file does not ipso facto make it admissible.

Schmeller v. United States, 143 Fed. (2d) 544
(CCA. 6th Cir. 1944).

5The text of the section is set forth in Appendix I, Item No. 4.
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The act, transaction, occurrence or event which the

entrant records must be one of which either he has

actual knowledge or which he learns from a declarant

who shall in the course of the business transmit the

information for inclusion in the memorandum.

United States v. Grayson, 166 Fed. (2d) 863,

(CCA. 2nd Cir. 1948).

In the present case there is affirmative evidence

that the entrant (i.e., appellant's employee) could not

have had personal knowledge of the facts recorded.

The shipment was sealed against examination. The

first possible basis for assuming the accuracy of the

statement as a business document, therefore, is absent.

The United States made no effort to establish from

what source the information may have been obtained.

The suggestion is made that it may have come from a

government bill of lading. (Tr. 123.) These documents

should have been available in government records. No
evidence to explain their absence at the trial was

shown. The witness offering the documents had not

compared them with any other shipping records. (Tr.

77, 123.) Except for the statement of Mr. Shep-

herd, made after the documents had been received and

the motion to strike denied, that the information might

have come from any one of several different places,

the record is entirely silent as to the possible sources

of the information to the entrant. Exhibit A reflects

that the shipping documents presented to appellant

from different sources covering the same shipment

may vary as to context.
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To establish the foundation for the admissibility of

the documents the burden was on the United States

to prove the entries were a part of the business records

and that they were made at or about the time of the

events. Since the documents reflect at most simply the

entries from other documents the burden was on the

United States to prove the basic facts to establish as

business records the documents from which the entries

in appellant's records were allegedly made. This the

United States did not do. It failed both to show the

source of the entry in the appellant's records and the

time of that entry. Even if it be assumed that the source

was taken from some document coming from another,

no showing is made as to what this document may have

been or the circumstances surrounding its preparation.

Once the United States was compelled to concede,

as was the case here, that the appellant had no access

on the basis of personal knowledge to the facts as to

the physical contents of the shipments described, the

burden was on the United States to show the source of

the information and facts to prove the probative value

of such source. It was incumbent to establish, as a

condition of the admissibility of the exhibits, that the

person making the original documents in turn pre-

pared them in the course of business in conformity

with the requirements of Title 28, §1732 and that the

information was transmitted for inclusion in the rec-

ords of appellant. Such evidence is wholly absent from

the record. Nor is its absence explained. It is respect-

fully submitted that under the particular fact circum-
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stances here presented sufficient foundation was not

laid to meet the requirements of §1732, Title 28 U. S.

C. A.

To be admissible in evidence the documents must

not only meet the requirements as to foundation but

they must also meet the necessary standards of compe-

tency. The documents are relied upon to prove both

the fact of transportation and the explosive character

of the articles involved. These are both subjects which

it would seem could be proved or substantiated by pro-

duction of witnesses personally familiar with the facts.

In this instance no such direct evidence was presented.

No explanation for the lack of such evidence was given.

Even though the entrant may not have personal knowl-

edge the record must have some guarantee of accuracy

as reflecting the probative fact. The probative fact

must be reflected by the document.

The freight bill, in effect, is an invoice. In United

States v. Garvey, 150 Fed. (2d) 767 (C. C. A. First

(1945)), much the same situation as is presented here

was before the Court. The defendant was charged with

the theft of clothing in interstate commerce. By inde-

pendent evidence defendant had been proved to have

taken certain cartons. To prove the value of the goods

and the contents of the cartons the United States of-

fered invoices, properly authenticated, of the two ship-

pers. As to one of the shippers, evidence was also of-

fered of the practice of comparing the goods with in-

voice as it was packaged. As to the other shipper no

such information was furnished. With respect to the

sufficiency of these invoices the Court stated

:
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"That was obviously good evidence as far as it

went, but it did not prove that the cartons in fact

contained the clothing described in the invoices."

(767.)

The Court then held that the invoices of the one

shipper when supplemented by direct proof as to the

practice of checking against the contents were admissi-

ble to prove the facts reflected, but that the invoices

of the other shipper with respect to which such supple-

mentary evidence was not given could not be accepted

as proof of the fact of the contents of the cartons.

The facts here against the competency of the evi-

dence presents a stronger case than do those in the case

cited. There the person who made the record was pres-

ent and presumably the facts could have been known to

the entrant. Here the evidence affirmatively shows

the employees of appellant could not have known the

facts from direct knowledge. There is a complete

failure of evidence as to the manner in which the

record was prepared and as to the reliability of the

sources of the information.

In Schmeller v. United States, 143 Fed. (2d) 544

(C. C. A. 6th Cir. 1944), the trial court admitted into

evidence as a group a series of documents established

to have come from the files of the defendant kept in

the regular course of business. They were offered to

prove the manufacture of defective war materials.

Some of the documents contained statements which

constituted hearsay as to the defendant. The Court in

the cited case held the introduction of these documents
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as a group and without establishing the authenticity

as to the sources of each was error.

In the instant case the statements on the shipping

documents of the appellant are clearly hearsay since it

was prevented by the manner in which the goods was

shipped under seal from a personal verification of the

truth. As noted in the case last cited, §1732, Title 28

U. S. C. A. does not abrogate ordinary requirements of

relevancy and competency.

In John Irving Shoe Co. v. Dugan, 93 Fed. (2d) 711

(CCA. First, 1937), plaintiff sued to recover for

work done in a construction project for defendant. To

prove its claim the plaintiff offered an itemized state-

ment showing the entry of some 400 different items of

goods and materials furnished. The trial court ruled

that this invoice did not prove the fact that labor or

material was furnished as itemized therein. This ruling

was affirmed by the Circuit Court on appeal.

A case presenting many elements similar to those

which are here involved was presented to this Court in

Lomax Transportation Go. v. United States, 183 Fed.

(2d) 331 (C C A. 9th Cir. 1950). In the cited case the

United States brought action for damages for destruc-

tion of naval stores in a warehouse of the defendant.

Evidence as to what the goods were, their value and

the amount of damage done to them was contained in

a certificate of settlement prepared apparently by the

office of Comptroller of the United States and issued

under his name by some person presumably in his de-

partment. This court in the cited case held the docu-
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ment inadmissible to establish the probative facts in-

volved. As a part of its opinion this Court stated

:

"No witness who had knowledge of the goods, of

the value or of the amount of damage done to them
was produced. It is inconceivable that the provi-

sions of Sections 1732 and 1733, Title 28 United
States Code Annotated, although they do, of

course, render admissible, when duly authenti-

cated, the records and claims, or transcripts there-

of, of which a certificate is the culmination could

have the effect of converting the mere ex parte

statement of the claim itself into evidence of the

extent to which the naval supplies stored in appel-

lant's warehouse had been damaged by fire."

(334.)

Although the specific facts are different the par-

allel of the factual situations is rather close. The

specific document tendered in evidence here is nothing

more than a transcription of words from an unknown

source by a person who had no knowledge of the facts.

Who may have actually prepared the document is not

known. Presumably it was an employee of appellant.

The person who presented the record simply took it

from the company files. What actually was the source

of the information contained in the record was not

shown. Even on its face the document does not under-

take to describe a particular article. Rather it describes

a class of articles. No witness who had knowledge of

the goods was presented. No witness who had knowl-

edge of the facts of classification was presented. The
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record is even devoid of testimony as to how, or by

whom, the classification may initially have been made.

The whole case of the United States hinges upon the

fact that the investigator for the Interstate Commerce

Commission found among the freight bills of the appel-

lant certain documents using certain words to describe

certain classes of items described in Exhibit 23 as hav-

ing explosive characteristics. No positive evidence is

presented as to the identity of the entrant, the time

or circumstances when the entry was made, the source

of the information, the validity of the source or the

accuracy of the judgment of the person who may orig-

inally have selected as descriptive of the products the

words which ultimately found their way into the docu-

ments in question. All that is actually known for

certain is that no person in the employ of the appellant

had an opportunity to see or examine the goods at

any time.

The freight bill alone, considering the known cir-

cumstances, and the many unknown factors, cannot

be accepted as competent proof of the fact as to the

character of the goods or as to their explosive charac-

teristics.

See:

Reineke v. United States, 278 Fed. 724 (CCA.
6, 1922)

;

Ellis v. United States, 57 Fed. (2d) 502 Cer.

Den. 287 U. S. 635, 53 S. Ct. 85, 77 L. Ed.

550 (1932).
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Appellant respectfully submits that the admission

into evidence of Exhibits 3-22 inclusive was error and

that the denial of the motion to strike upon completion

of the evidence of the United States was likewise error.

D. The Argument Directed to the Sufficiency of the

Evidence to Establish the Fact of Transportation and

the Explosive Character of the Commodities Shipped.

(Specification of Error Number Five.)

1. Summary of the Argument.

Essential elements of the offense charged are the

exact nature of the goods transported and that the ex-

plosive characteristics thereof are such that they quali-

fy as "dangerous." The sole evidence to prove both

of these fact elements is contained in Exhibits 3-22

inclusive and Exhibits 23 and 24. All of the exhibits

describe a class of commodities and not particular

products. Description by general classification in ship-

ping documents is insufficient to prove the contents of

the several trucks and their particular explosive char-

acteristics.

2. Statement of the Argument.

Examination of Exhibit 23, Sections 73.53 and 73.88

reveals at once that each and every one of the so-called

commodity descriptions appearing in Exhibits 3-22 in-

clusive is in fact description of goods by a general class

and not by a particular product. " Ammunition for

cannon, with explosive projectile," for example, is de-

fined in such general terms that it includes many dif-
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ferent kinds and sizes of shells. It is obvious from

Exhibit 23 that the classification into which a particu-

lar item of ammunition falls depends upon the intended

use and the detonating characteristics of the particular

explosive ingredients used. The record is devoid of

any evidence to prove that the particular goods in any

of the appellant's trucks had the explosive properties

or the intended use necessary to bring it within the

classification described. To conclude that the particu-

lar ammunition was in fact
'

' ammunition for cannon '

'

it must be presumed that some entirely unknown per-

son had the necessary technical qualifications to eval-

uate properly the explosive characteristics of the goods

and that he did in fact correctly classify it.

The problem is an important one. A particular

shell does not become " ammunition for cannon" simply

because someone says it is such. It is ammunition for

cannon only if it has certain properties. Without some

knowledge of the contents and properties of the par-

ticular type of ammunition appellant was powerless

to challenge the correctness of the classification by ex-

pert testimony or otherwise.

The proper classification of a particular item of

property under the several classifications in a tariff

or regulation is a highly technical process calling for

considerable expert judgment.

See:

Texas & P. R. Co. v. American Tie & Timber

Co., 234 U. S. 138, 34 S. Ct. 885, 58 L. Ed.

1255 (1921) ;
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Standard Oil Co. v. United States, 283 U. S.

235, 51 S. Ct. 429, 75 L, Ed. 999 (1931) ;

Armour and Co. v, Alton E. Co., 312 U. S. 195,

61 S. Ct. 408, 85 L. Ed. 771 (1941) ;

Hancock Mfg. Co. v. United States, 155 Fed.

(2d) 827 (C.A.A. 6th Cir. 1946).

The nature of the particular products and their ex-

plosive characteristics are the gravamen of the offense.

Appellant respectfully submits that criminal liability

should not depend entirely upon the mere presumption

that some unknown person properly analyzed the ex-

plosive properties of a given product and correctly de-

scribed it under a regulatory classification. The judg-

ment is unsupported by the evidence because there is

no proof that the goods shipped were actually such

that they would be described properly under the classi-

fication chosen and no proof of their explosive char-

acteristics.

The entire case of the United States depends upon

the sufficiency of the entries in appellant 's freight bills

to prove the fact as to what was in the trucks that

moved and that the goods, whatever they might have

been, had certain explosive characteristics. As has been

noted in a previous connection, direct evidence is re-

quired to prove the nature of a commodity, even though

it may be described in a business document.

United States v. Garvey, 150 Fed. (2d) 767,

(C. C. A. First, 1945) ;

John Irving Shoe Co. v. Dugan, 93 Fed. (2d)

711 (CCA. First, 1937);
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See: Lomax Transportation Co. v. United

States, 183 Fed. (2d) 331 (CCA. 9th Cir.

1950).

No explanation is given by the United States for its

failure to produce the direct evidence of the facts

which must certainly have been available. The descrip-

tions in the several exhibits are descriptions by class

only. The appellant should not be criminally con-

victed upon the assumption, without any supporting

evidence, that some unknown person exercised correct

judgment in classifying a number of different specific

products within the classifications used.

E. The Argument Directed to the Question of the Suffi-

ciency of the Evidence to Prove That the Transpor-

tation was Knowingly and Willfully Performed.

(Specification of Error Number Six).

1. Summary of the Argument.

The words ''knowingly and willfully" contemplate

the performance of the act with a bad intent. Appel-

lant, as a common carrier, had a legal obligation to

transport all goods tendered within the scope of its

certificate. The United States as the shipper was in

possession of a copy of the certificate. The meaning

of the language in appellant's certificate was not clear.

Appellant took prompt steps in an effort to ascertain

and clarify the meaning of the language. It had no

intimation from any representative of the Commission

that its conduct was considered improper until the

transportation was virtually concluded. The evidence
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fails to establish the bad intent which the statute re-

quires as an element of criminal liability.

2. Statement of the Argument.

Prior to the time that any of the questioned traffic
moved, appellant submitted to the appropriate military
authorities a copy of its certificate. (Tr. 183.) Ship-
ments subsequently tendered by the United States
included explosive items. (Tr. 104.) Many of these
explosive items were products which the Interstate
Commerce Commission now concedes were proper for
transportation (Tr. 104-105). Frequently explosive
items of different classifications were intermingled
as a part of the same shipment. (Ex. 3, 5, 16, 17 18
22.) The contents of all shipments were sealed by the
government against inspection. (Tr. 156-159.) Appel-
lant at the time was handling in total some 40,000 to
60,000 shipments per month. (Tr. 182.) The traffic
was tendered for shipment by the United States mili-
tary authorities who held a copy of the certificate. (Tr.
183.) Appellant, as a common carrier, had a duty to
accept the goods for transportation if it could do so
under its certificate.

Wabash B. Co. v. Pearce, 192 U. S. 179, 48
L. Ed. 397, 24 S. Ct. 231;

The Atchison, Topeka & Santa Fe By. Co. v.

Denver & New Orleans By. Co., 110 U. S.

667, 28 L. Ed. 291, 4 S. Ct. 185.

The general traffic manager for appellant was un-
able to determine what commodities were to be consid-
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ered as "dangerous explosives" by reference to then

effective regulations. (Tr. 188.) Legal counsel was

unable to answer the question. (Tr. 189.) An applica-

tion was filed with the Interstate Commerce Commis-

sion in October, 1950 the purpose of which was to

clarify the meaning of the language in question. (Ex.

2, Tr. 20-24, 193.) The investigation resulting in the

information was not made until approximately the date

of the last questioned shipment. (Tr. 50, Ex. 19.)

During the investigation appellant made no effort to

conceal its activities. (Tr. 78.) As more fully noted

in the previous discussion of the argument relating

to the "primary jurisdiction" doctrine the regulations

of the Commission on the subject are not clear and

certain.

The words "knowingly and willfully" are contained

in the statute under which appellant has been con-

victed. 49 IT. S. C. A. § 322.

The words mentioned imply not only a knowledge

of the thing, but a determination that the act was done

with a bad intent to do it. The word "willfully" means

not merely voluntarily but with a bad purpose.

Luther M. Felton v. United States, 96 U. S. 699,

24 L, Ed. 875 (1877);

Screws v. United States, 325 U. S. 91, 65 S. Ct.

1031, 89 L, Ed. 1495 (1945).

It is respectfully submitted that in view of all of

the circumstances surrounding the tender of the goods

;

in view of the confused character of the regulations;
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because of the lack of a clear definition of the language

of the certificate; and because of the prompt action

which the appellant took to clarify the question long

before any investigation was undertaken, it may not be

said either that appellant had the knowledge that the

shipments it transported were sufficiently " danger-

ous" to meet the requirements of the criminal statute,

or that its transporaion was willful within the meaning

of the Act in question.

F. Conclusion.

Appellant respectfully urges that the facts demon-

strate here a case in which the "primary jurisdiction"

doctrine is applicable and that the judgment should be

reversed with directions to the District Court to dis-

miss the information. It is further submitted that

apart from this issue the introduction and retention in

evidence of Exhibits 3-22 inclusive constitute prejudi-

cial error. Even conceding the correctness of the ad-

missibility of these documents the evidence fails to

establish the facts necessary to prove the existence of

the offenses charged beyond a reasonable doubt. It is

respectfully submitted that on each of the grounds

urged herein a reversal of the judgment is required.

Respectfully submitted,

THEODORE W. RUSSELL
and GLANZ & RUSSELL

639 South Spring Street

Los Angeles 14, California

Attorneys for Appellant,
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APPENDIX I

Item No. 1

a. Exhibit 23, Section 77.801, p. 120, provides as

follows

:

§77.801. Scope of regulations in Parts 71-78.

(a) Explosives and other dangerous articles, ex-

cept such as may not be accepted and transported

under Parts 71-78, may be accepted and trans-

ported by common and contract carriers by motor

vehicle engaged in interstate or foreign commerce,

provided they are in proper condition for trans-

portation and are certified as being in compliance

with Parts 71-78, and provided the method of man-
ufacture, packing, and storage, so far as they

affect safety in transportation, are open to inspec-

tion by a duly authorized representative of the

initial carrier or of the Bureau of Explosives.

Shipments that do not comply with Parts 71-78

must not be accepted for transportation or trans-

ported."

b. Exhibit 23, Section 77.822, p. 122, provides as

follows:

" §77.822. Acceptable articles, (a) Any motor
carrier may accept for transportation or transport

any acceptable explosive or other dangerous ar-

ticles listed in the Commodity List, §72.5: Pro-
vided, hoivever, That no provision of this section

shall be so construed as to permit the acceptance

or transportation of liquid nitroglycerin, desensi-

tized liquid nitroglycerin or diethylene glycol din-



itrate, other than as defined in §73.53 (e), by any

common carrier.

"(b) Liquid nitroglycerin, desensitized liquid

nitroglycerin or diethylene glycol dinitrate. Liquid

nitroglycerin, desensitized liquid nitroglycerin or

diethylene glycol dinitrate, other than as defined

in §73.53 (e) ( may be transported only by motor

carriers other than common carriers in containers

complying with specification MC200 (§78.315).

No form of trailer may be attached." (122-123.)

Item No. 2

Strickland Transportation Co., Inc., Extension—
Dangerous Explosives, 49 M. C.C. 595 (1949). At pages

600 and 601, Division 5, two Commissioners partici-

pating, stated:

'

'One other matter is deserving of special com-

ment and that is the identity of the commodities

comprehended by the term 'dangerous explosives'.

Notwithstanding that such term is frequently used

in describing a class of commodities specifically

granted or excepted from general-commodity au-

thorizations, we have not heretofore specifically

declared the commodities included in that term.

This does not mean, however, that we have left the

term undefined or that it is indefinite. In the

Commission's Regulations Governing the Trans-

portation of Explosives and Other Dangerous Ar-

ticles by Rail Freight, Express, and Baggage Serv-

ices, and by Motor Vehicle (Highway) and Water,

the various different explosives are classified as

'Dangerous,' 'Less Dangerous,' and 'Relatively



Safe.' With this formal declaration of the com-

modities deemed, from a transportation stand-

point, to be dangerous to a greater or lesser degree

as contrasted with those which are deemed to be

relatively safe, the proper construction of the term

'dangerous explosives' as used in operating au-

thorities of carriers is clear. A carrier authorized

to transport general commodities except ' danger-

ous explosives ' lawfully can transport those explo-

sives which the Commission has classified 'rela-

tively safe' but not those which it has classified as

* dangerous' whether more dangerous or less dan-

gerous. Conversely, a carrier authorized to trans-

port 'dangerous explosives' may transport only

those commodities classified as 'dangerous' and

'less dangerous' in the above-mentioned regula-

tions of the Commission."

Item No. 3

Hancock Manufacturing Co. v. United States,

155 Fed. (2d) 827 (CCA. 6th 1946).

In the case cited, defendant was charged with un-

lawfully soliciting and receiving a concession from a

motor carrier. The factual situation presented was

whether or not the articles shipped were "stampings"

within the meaning of the term in the carrier's tariff.

In holding the "primary jurisdiction doctrine" applied

and that the evidence was insufficient to support the

conviction, the Court stated in part as follows

:

"The court of course concluded that Hancock
was guilty beyond a reasonable doubt, otherwise



there could have been no judgment. To support

the verdict, the evidence must show beyond a rea-

sonable doubt that appellant shipped automobile

body parts as stampings and paid the lower rate

carried by 'stampings'. This involves the critical

question, whether the articles shipped constituted

stampings. The court must have concluded that

they did and must have drawn this inference from
the testimony of the Government 's witnesses. In

our view another judge or other judges upon the

same record might with reason have believed ap-

pellant's witnesses and have arrived at a contrary

result and thus we would have the anomaly of con-

victions or acquittals upon the same record, the re-

sult depending upon the particular judge's view-

point as to what constitutes stampings. Further,

another or other sets of witnesses testifying upon
the same subject in other cases might with reason

and intelligence entertain varying opinions on the

subject.

"The difficulty here is that it is manifest from

the evidence that the word 'stampings' is indefi-

nite and uncertain in its meaning and 'fixes no

immutable standard' which a court must recog-

nize as a matter of law. ..."

"The court obviously could not be assisted by
reference to a dictionary, or to popular usage or

understanding, for the meaning of the term. The
tariff was not clear whether an otherwise plain

stamping ceased to be a stamping, because it had

small parts welded to it for strength. ..."

"Further, in our view the word 'stampings'

used in the tariffs did not even present a question



of fact of the kind usually left with a jury. In

reality it presented a question of fact the deter-

mination of which in a civil case has been adjudged

to lie with a body of experts. In Great Northern

B. Co. v. Merchants Elevator Co., 259 U. S. 285,

42 S. Ct. 447, 66 L. Ed. 943, the Supreme Court

rejected the contention that courts without juris-

diction in cases involving a disputed question of

construction of the interstate tariff, stating the

familiar rule that the construction to be ' given to

a railroad tariff presents ordinarily a question of

law which does not differ in character from those

presented when the construction of any other doc-

ument is in question,' But, quoting further:

" 'When the words of a written instrument are

used in their ordinary meaning, their construction

presents solely a question of law. But words are

used sometimes in a peculiar meaning. . . .'

" It may happen that there is a dispute con-

cerning the meaning of a tariff which does not

involve, properly speaking, any question of con-

struction. The dispute may be merely whether

the words in the tariff were used in their ordinary

meaning, or in a peculiar meaning. This was the

question in the American Tie mid Timber case,

supra. . . . The legal issue was whether the carrier

did or did not have in effect a rate covering oak

ties. . . . This question was obviously not one of

construction. . . . The only real question in the

case was one of fact. . .
.' As that question, unlike

one of construction, could not be settled ultimately

by this court, preliminary resort to the Commis-
sion was necessary to insure uniformity. . . .



"Upon evidence here, we are no more able

correctly to construe or interpret the term ' stamp-

ings ' than was the Supreme Court to settle by

construction a freight tariff in the Great North-

ern case. Moreover, in federal jurisprudence,

there is no such thing as a constructive offense.

We have repeatedly pointed out that a citizen

cannot be construed into jail. ..." (830, 831,

832.)

Item No. 4

Title 28 U. S. C. A. §1732 provides as follows:

"§1732. Record made in regular course of

business; photographic copies

(a) In any court of the United States and in

any court established by an Act of Congress, any

writing or record, whether in the form of an entry

in a book or otherwise, made as a memorandum
or record of any act, transaction, occurrence, or

event, shall be admissible as evidence of such act,

transaction, occurrence, or event, if made in

regular course of any business, and if it was the

regular course of such business to make such

memorandum or record at the time of such act,

tranaction, occurrence, or event or within a reason-

able time thereafter.

"All other circumstances of the making of such

writing or record, including lack of personal

knowledge by the entrant or maker, may be shown

to affect its weight, but such circumstances shall

not affect its admissibility.



The term 'business', as used in this section,

includes business, profession, occupation, and call-

ing of every kind.

(b) If any business, institution, member of a

profession or calling, or any department or agency

of government, in the regular course of business

or activity has kept or recorded any memorandum,
writing, entry, print, representation or combina-

tion thereof, of any act, transaction, occurrence, or

event, and in the regular course of business has

caused any or all of the same to be recorded,

copied, or reproduced by any photographic,

photostatic, microfilm, micro-card, miniature

photographic, or other process which accurately

reproduces or forms a durable medium for so

reproducing the original, the original may be de-

stroyed in the regular course of business unless

its preservation is required by law. Such repro-

duction, when satisfactorily identified, is as

admissible in evidence as the original itself in any
judicial or administrative proceeding whether the

original is in exstence or not and an enlargement

or facsimile of such reproduction is likewise ad-

missible in evidence if the original reproduction

is in existence and available for inspection under
direction of court. The introduction of a repro-

duced record, enlargement, or facsimile does not

preclude admission of the original. This subsec-

tion shall not be construed to exclude from evi-

dence any document or copy thereof which is

otherwise admissible under the rules of evidence.

As amended Aug. 28, 1951, c. 351, §§1, 3, 65 Stat.

206."
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West Coast Fast Freight, Inc., (a

corporation)

,

Appellant,

vs.

United States of America,

Appellee.

BRIEF FOR APPELLEE.

I.

PRELIMINARY STATEMENT.

Appellant herein was found guilty on thirteen

counts charging it with knowingly and wilfully en-

gaging in interstate commerce on a public highway as

a common carrier by motor vehicle and as such carrier

transporting shipments of dangerous explosives with-

out there being in force with respect to appellant a

certificate of public conveyance and necessity issued

by the Interstate Commerce Commission authorizing

such operations.



II.

JURISDICTION.

The offense is one against the United States under

the provisions of the Interstate Commerce Act, Part

II (49 U.S.C. 306(a)) and (49 U.S.C. 322). 1 Jurisdic-

tion of the District Court is invoked by virtue of Title

18 U.S.C. 3231. Jurisdiction of the Court of Appeals

arises by virtue of the provisions of Title 28 U.S.C.

1291.

III.

STATUTES AND REGULATIONS INVOLVED.

See Appendix, infra.

IV.

STATEMENT OF THE CASE.

Under the authority vested in it by the Interstate

Commerce Act, Part II, the Interstate Commerce

Commission issued to the appellant, West Coast Fast

Freight, Inc., a certificate of public convenience and

necessity authorizing it to operate in interstate com-

merce as a common carrier. Insofar as it is pertinent

to this proceeding, this certificate authorized the ap-

pellant to transport in interstate and foreign com-

merce " general commodities, except dangerous ex-

plosives". Beginning on or about September 9, 1950,

and continuing to about May 15, 1951, appellant en-

lSee Appendix—Items 1 and 2 for text of these sections.



gaged in and did transport certain commodities, in-

cluding the dangerous explosives herein concerned,

from Oakland, California, to destinations in the

States of Oregon and Washington.

Each of the said shipments of dangerous explosives

originated at the Military Ammunition Installation at

Herlong, California. They were loaded on trailers by

military personnel under military authority and the

trailers were thereupon sealed. Transportation was

commenced by Wells Cargo, a certificated carrier

which had authority to transport dangerous explosives

between Herlong and the San Francisco Bay area. The

contents of the trailers and the shipments therein

were identified by Government bills of lading and the

Wells Cargo freight bills. Wells Cargo made the

haul from Herlong to Oakland, at which point the

trailers containing the shipments were delivered to ap-

pellant. Each of the trailers containing the shipments

herein concerned at all times remained sealed. The

description of the contents as contained in the Wells

Cargo freight bills and the Government bills of lading

was accepted by appellant without challenge. Upon

acceptance of the shipments appellant made and issued

its freight bills (Exs. 3-22) wherein it charged itself

with the transportation of the shipments therein de-

scribed. The thirteen shipments upon which appel-

lant was convicted were identified on appellant's

freight bills (Exh. 3-22) as (1) detonating fuses,

Count One; (2) explosive projectiles for cannon

(Count Two)
; (3) rocket ammunition with empty

projectiles (Counts Three and Seventeen)
; (4) am-



munition for cannon with explosive projectiles

(Counts Two, Four, Twelve, Thirteen, Fourteen, Fif-

teen, Sixteen and Nineteen)
; (5) hand grenades

(Count Nine); (6) black powder (Count Twenty).

Appellants then transported said shipments to ulti-

mate points of destination in Oregon and Washington.

V.

QUESTION PRESENTED.

Is the evidence in this case sufficient to sustain the conviction

of the appellant for knowingly and wilfully engaging in inter-

state commerce on a public highway as a common carrier in

violation of the terms of its certificate of public convenience and

necessity?

VI.

SUMMARY OF ARGUMENT.

A. The finding of guilt by the District Court is cor-

rect and is sustained by competent evidence of

record.

1. The extent of appellant's authority, as con-

tained in its certificates, is stated in the form

and in the language which are common in

Commission practice.

2. The meaning of the term dangerous explosives

has been determined by the Commission by its

regulations, as well as by its independent de-

cisions.



3. The shipping documents made and issued by

the appellant were admissible and competent

to prove the fact of transportation.

4. The evidence is sufficient to sustain the con-

viction of appellant for knowingly and wil-

fully engaging in interstate commerce on a

public highway without a certificate of pub-

lic convenience and necessity issued by the

Interstate Commerce Commission authorizing

such operation.

B. The remaining arguments advanced by appel-

lant are subordinate and are not material to the

issue.

1. Transportation for the United States Govern-

ment, such as under consideration, is within

the sole jurisdiction of the Interstate Com-

merce Commission.

2. The " primary jurisdiction" doctrine is inap-

plicable.

VII.

ARGUMENT.

A. THE FINDING OF GUILT BY THE DISTRICT COURT IS COR-

RECT AND IS SUSTAINED BY THE EVIDENCE OF RECORD.

1. The extent of appellant's authority, as contained in its certifi-

cate, is stated in the form and language common to Commis-

sion practice.

Although appellant has not directly raised the

point, it has implied throughout the trial that the

terminology of the certificate " commodities generally,



except dangerous explosives," is an innovation and is

fraught with questionable meaning. This is not true.

In Coastal Tank Lines, Inc., et al. v. Charlton Bros.

Transportation Company, Inc., 48 M.C.C. 289 (299)

(1948) the Commission said "The term general com-

modities has been considered by the Commission to

include all commodities other than those expressly

excepted". In Strickland Transportation Co. Inc.,

Extension—Dangerous Explosives, 49 M.C.C. 595

(1949), the Commission in considering a similar ver-

batim exception (dangerous explosives) said that the

"term is frequently used in describing a class of com-

modities specifically granted or excepted from the gen-

eral commodity authorizations * * •"

Since the enactment of the Motor Carrier Act2 in

1935, the Commission has issued hundreds of certifi-

cates containing the express prohibition, viz.: except

dangerous explosives, in general commodity author-

ity certificates.

Adams Transfer & Storage Company Applica-

tion, 31 M.C.C. 231 (1941) ;

J. L. Barker Application, 41 M.C.C. 310

(1942)

;

Ernest E. Moore Application, 43 M.C.C. 91

(1944) ;

Lee Speirs Application, 4:1 M.C.C. 499 (1947) ;

Denver-Chicago Trucking Co.,—Extension, 53

M.C.C. 389 (1951) ;

Broadway Express, Inc.,—Extension, 54 M.C.C.

167 (1952).

2The title Motor Carrier Act was changed to Interstate Com-
merce Act, Part II, by the Transportation Act of 1940.



2. The meaning of the term dangerous explosives has been deter-

mined by the Commission's regulations as well as by its inde-

pendent decisions.

These regulations have been established in accord-

ance with the authority contained in Title 18 U.S.C.

835, originally enacted into law March 4, 1909 (35

Stat. 1134). Such authority is also contained in Sec-

tion 204, Part II of the Interstate Commerce Act

(49 U.S.C. 304). On August 16, 1940 (No. 3666) Reg-

ulations for Transportation of Explosives and Other

Dangerous Articles by Land and Water in Rail

Freight, Express, and Baggage Services, and by Motor

Vehicle (Highway) and Water, became effective. The

purpose of these regulations was to minimize the

dangers to life and property incident to the transpor-

tation of explosives and other dangerous articles.

See:

Hughes Transportation, Inc.,—Extension, 46

M.C.C. 603(608).

These regulations are published in the Code of Fed-

eral Regulations (49 C.F.R. 71-78) and have the force

of law. Houff Transfer Inc. v. United States, et al.,

105 Fed. Supp. 847.

Part 72 of said regulations contains the classifi-

cation list of all explosives (and other dangerous ar-

ticles). Explosives, therein, are classified as Class

A, Class B and Class C. (Ex. 23 and 24.)

The explosives transported by appellant and which

form the basis for the thirteen counts of the informa-

tion upon which the appellant was convicted are, ac-

cordingly, classified (Tr. 145) as:
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Detonating fuses Class A
Explosive projectile for cannon Class A
Ammunition for cannon with explo-

sive projectiles Class A
Hand grenades Class A
Black powder Class A
Rocket ammunition with empty

projectiles Class B

Since the promulgation of the regulations, with

particular reference to motor carriers, the Commis-

sion has held that Class A and Class B explosives

are " dangerous explosives".

Motor Carrier Safety Regulations {Ex Parte

No. MC-13) Explosives, etc., 27 M.C.C. 63

(83) (1940);

Novick,—Extension of Operations—Explosives,

37 M.C.C. 696 (1942) ;

Buckingham Transportation Co.—Extension,—
Explosives, 46 M.C.C. 1098 (1946)

;

Strickland Transportation Co. Inc.—Exten-

sion,—Dangerous Explosives, 49 M.C.C. 595

(1949) ;

M. I. 0'Boyle and Sons, Inc., et al. v. Houff

Transfer, Inc., 52 M.C.C. 307 (1950) ;

Consolidated Freightways, Inc.,—Extension—
Explosives (1951), Docket No. M.C. 42487,

Sub. No. 229. 8 Federal Carrier Cases 32,305

(Dec. 11, 1951).

From the Consolidated Freightways, Inc., the fol-

lowing is quoted:



"In our regulations governing the transporta-

tion of explosives and other dangerous articles,

explosives are classed as dangerous, less danger-

ous, and relatively safe. A carrier authorized

to transport general commodities except 'danger-

ous explosives' lawfully may transport those ex-

plosives which we have classified as 'relatively

safe' but not those which we have classified as

'dangerous' whether more or less dangerous. Con-

versely, a carrier authorized to transport ' danger-

ous explosives' may transport only those com-

modities classified as 'dangerous' and 'less dan-

gerous' in the above-mentioned regulations. See
Strickland Transportation Co., Inc., Ext.,—Dan-
gerous Explosives, 49 M.C.C. 595, 600. It is ap-

parent from the record that applicant is cognizant

of the Commission's classification of the various

kinds of explosives and dangerous articles, and
that the authority it is here seeking is to trans-

port explosives of all types."

Appellant has laid considerable emphasis on what

is called the "primary jurisdiction" doctrine. Con-

sideration will be given to this subject later. How-

ever, one matter in connection with the argument is

appropriate at this time.

Appellant points out (Tr. 85-110, inc.) that be-

tween the effective date of Tariff No. 6 (Ex. 24) and

the effective date of Tariff No. 7 (Ex. 23) and on May
3, 1950, by supplement to Tariff No. 6, the phrase-

ology used by the Commission to describe Class A-B-C

explosives, respectively (Part 73.52) was changed.

The argument is made that the new phraseology alters
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the Commission's approach to the regulation of ex-

plosives, and in particular to the term "dangerous ex-

plosives".

As a result of continuing experiments in the field of

explosives an article which is classified at one time as

Class B may later be reclassified as Class C, or vice

versa. However, regardless of the numerous de-

scriptive revisions and commodity reclassifications re-

sulting from progressive scientific research, at no time

has the classification of the explosive articles herein

concerned ever been changed. They were at the time

of the violations here alleged and now are classified

as Class A or Class B.

Exhibits 23 and 24 are re-publications of the Com-

mission's explosive regulations independently com-

piled in the form as presented for the convenience of

the motor carrier industry (as far as pertinent here).

Appellant is named as a participating carrier3 in

each publication. These re-publications are referred

to as tariffs. Because of the scientific and technical

nature of the subject-matter requiring continuous ex-

ploration in the explosive field, the Commission main-

tains an open investigation docket resulting in fre-

quent modifications and amendments to the regula-

tions. These changes are reflected in the tariffs by

supplements thereto. After so many supplements have

been added and, mainly for the purpose of conveni-

3Generally speaking, a participating carrier in an explosive

tariff is one authorized to transport explosives. Appellant is

authorized to transport commodities, generally, including danger-

ous explosives over other segments of its routes not here involved.



11

ence, the tariff is re-issued in one volume which in-

cludes all supplements. The changes involve dele-

tions, additions, alterations, re-classifications, re-de-

scriptions, or instructions for handling—all required

because of results of constant research in the scien-

tific field.

In the Strickland case, supra, the Commission said

:

"One other matter is deserving of special com-

ment and that is the identity of the commodities

comprehended by the term ' dangerous explosives '.

Notwithstanding that such term is frequently used

in describing a class of commodities specifically

granted or excepted from general commodity au-

thorization, we have not heretofore specifically

declared the commodities included in that term.

This does not mean, however, that we have left

the term undefined or that it is indefinite. In

the Commission's regulations governing the trans-

portation of explosives and other dangerous

articles by rail freight, express and baggage serv-

ice and by motor vehicle (highway) and water

the various different explosives are classified as

'dangerous explosives', 'less dangerous', and 'rela-

tively safe'. With this formal declaration of the

commodities deemed, from a transportation

standpoint, to be dangerous to a greater or lesser

degree as contrasted with those which are deemed
to be relatively safe, the proper construction of the

term "dangerous explosives" as used in operat-

ing authorities of carriers is clear. A carrier au-

thorized to transport general commodities, except

dangerous explosives, lawfully can transport those

explosives which the Commission has classified

'relatively safe', but not those which it has classi-
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fied as * dangerous' whether more dangerous or less

dangerous." (Italics supplied.)

The language of the Strickland case was followed in

Consolidated Freightways, Inc.,—Extension, supra

(1951).

Furthermore, in Section 77.823 of the Code of Fed-

eral Regulations, 4 the Commission has prescribed that

vehicles transporting explosives Class A and Class B
must be placarded. Appellant admits that the subject

vehicles carried the proper placards (Tr. 173). In

Section 197.1 Code of Federal Regulations, 5 with re-

spect to driving rules, the Commission has ordered:
a* * * ^or shai;[ anv driyer leave unattended any

motor vehicle loaded with dangerous or less dangerous

explosives * * *" (Italics supplied.) The foregoing

two regulations since the original promulgation there-

of have not been altered, changed or amended in any

manner.

Appellant contends that since the Commission has

amended its definition of explosives (49 C.F.R. 73.52),

"that at least beginning in the year 1951, they (the

Commission) desisted from their practice of describ-

ing in certificates, as an exception or otherwise, dan-

gerous explosives, as defined in their regulations".

(Tr. 99.) This is not a fact. No change has been made
in the terminology of such certificates—it remains

the same.

W. 0. Harrington—Purchase, 57 M.C.C. 303

(Jan. 1951)

;

4See Appendix—Item 3 for full text of Regulation.
5See Appendix—Item 4 for full text of Regulation.
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Denver-Chicago Trucking Co.—Extension, 53

M.C.C. 389 (Oct. 11, 1951) ;

Broadway Express, Inc.—Extension, 54 M.C.C.

167 (April 1952)
;

Southern Pacific Co.—Control, 58 M.C.C. 341

(April 1952).

It is indisputable that since 1940 the Commission

has declared itself with respect to the determination

of the meaning of the term dangerous explosives. It

has without equivocation declared that explosive com-

modities having Class A or Class B characteristics are

dangerous explosives.

3. The freight bills made and issued by the appellant were ad-

missible and competent to prove the fact of transportation.

The principal evidence in support of the charges

against appellant consisted of appellant's own freight

bills containing thereon specific terms describing the

commodity transported. (Exs. 3-22) (Tr. 159). The

regulations required the appellant to prepare freight

bills.
6 The articles transported were explosives and

within the provisions of the Commission's regulations

governing the preparation of shipping documents for

the transportation of explosives. (49 C.F.R. 77.820.) 7

The said freight bills were prepared in accordance

with the regulations in the regular course of business.

28 USCA 1732. See Appellant's Brief, Item 4, page

6, Appendix.

6See Appendix—Item 5 for full text of Commission's general
order of October 5, 1939.

7See Appendix—Item 6 for full text of Regulation.
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Under the authority of Title 49 U.S.C. Sec. 320(d)

the Commission has prescribed regulations for the

preservation of records (49 C.F.R. 203, et seq.

—

Preservation of Records) and also has made it manda-

tory upon common carriers to keep and produce such

records for inspection upon demand by the Commis-

sion's agents. 8

The admissibility of the records, particularly

freight bills of motor carriers under the jurisdiction

of the Interstate Commerce Commission, has been

definitely established.

United States v. Alabama Highivay Express,

Inc., 46 F.Supp. 450, affirmed 325 U.S. 837,

65 S.Ct. 1274 (1945) ;

Zimberg v. United States, 142 F.2d 132 (C.A.

1), cert. den. 323 U.S. 712;

United States v. Deardorff, 40 F. Supp. 512

(1941) ;

United States v. Schupper Motor Lines, Inc.,

11 F. Supp. 737 (1948) ;

United States v. Kessler, 63 F. Supp. 964 (ED.

Pa.).

In the Alabama case, supra, the admissibility of

motor carrier records was attacked on the ground of

"unlawful search and seizure". After reviewing the

applicable law and regulations, particularly the pro-

visions of Title 49 U.S.C. Sec. 320(d) the Court ad-

mitted the records and, in denying the motion to

suppress, said:

8See Appendix—Item 7 for full text of Regulation authorizing

inspection of records.
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"Our conclusion that there is nothing illegal or

unconstitutional in the procedure of discovery

pursued by the Commission as complained of in

the motion to suppress, is necessarily and prop-

erly influenced by the fact that motor carriers

operating under the franchises provided in our

federal statutes are public utilities. As such, they

are subject to the highest degree of accountability

to the public, the public being represented by the

administrative agency charged with supervision

of their business, in this case the Interstate Com-
mission. This accountability naturally allows the

motor carrier less protection and privacy than

the ordinary citizen enjoys in his private busi-

ness. To accord a public utility the same consti-

tutional guarantees of privacy would frustrate the

public welfare and tend to minimize the public

interest in the utility. Far from being condemned
as unconstitutional, complete inspection by duly

authorized agents of the Commission must be

expected by motor carriers as part of the price

of functioning in the utility field."

In the Deardorff case, supra, the Court held that

a summary prepared by a government special agent

of facts and figures taken from business records in the

main office of a motor carrier was admissible.

In each of these cited decisions the Court recognizes

a doctrine of necessity. A common carrier could defeat

the very purpose of regulation if it failed to issue

appropriate shipping documents at the time the trans-

portation is performed. The legislation anticipated

this factor and provided the methods to avoid it.
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In this case the appellant challenges the admissi-

bility of the freight bills on the ground of hearsay.

It claims hearsay, first, because the descriptive in-

formation contained on the bills was copied from the

descriptive information contained on the originating

carrier's (Wells Cargo) freight bills; and, second,

it was compelled to accept the word of others in the

preparation of its own freight bill because the vehicles

were sealed during all the time they were in its pos-

session and consequently no opportunity was afforded

to inspect the contents and confirm the identity there-

of. (Appellant's Brief 43.)

The record shows that the freight bills admitted in

evidence were made and issued by the appellant at its

Oakland terminal who copied thereon the description

identifying the articles as stated on the originating

carrier's freight bill. (Tr. 159, 160.) Appellant fol-

lowed the usual custom and practice of the motor

carrier industry in preparing freight bills from the

information contained on the shipping documents of

others

—

without personal inspection of each article of

each shipment transported. Appellant's traffic man-

ager, Mr. I. W. Shepherd, testified that it handled

between 40,000 and 60,000 separate shipments during

the month of September, 1950. (Tr. 182.) Appellant

did not challenge the contents of the sealed trailers

containing the shipments concerned herein, as de-

scribed by the Government bills of lading and the

Wells Cargo freight bills. On the contrary, said de-

scriptions were accepted by appellant in preparing
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further freight bills, and in transporting the ship-

ments to point of destination.

Appellant's contention that because the cargo moved

in sealed vehicles, it had no alternative but to accept

the articles as described by others, is without merit.

When transporting explosives for any shipper it is

the usual practice from a safety standpoint to seal

all vehicles which are physically possible to seal. There

is no evidence that the shipments out of the govern-

ment ammunition depot at Herlong were " guarded"

or a military secret, although appellant would have the

Court believe that the military officials might have

deliberately misdescribed the articles to avoid the dis-

closure of a military secret. (Tr. 77.) A carrier may
inspect the contents of a sealed vehicle whenever it

so desires and if inspection is refused, transportation

may be declined. On the face of the Wells Cargo

freight bill and the Government bill of lading appel-

lant did not have authority to undertake transporta-

tion of the shipments in question. Appellant de-

liberately and wilfully undertook the transportation

notwithstanding lack of authority.

Silver Fleet Motor Express v. Abe Prebul, 7

Fed. Carrier Cases 80579 (not found reported

elsewhere).

The law necessarily contemplates that when a car-

rier executes and issues the required shipping docu-

ment, such shipping document becomes ipso facto the

best evidence of the fact which it represents, regard-

less of the source of information. To discover a motor

carrier in the act of violating the law is extremely
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unusual. Constant surveillance of each motor carrier

is neither possible nor practicable. Violations when

detected, such as here, have usually been committed

months previously.

Appellant was charged with violating its operating

authority by shipping articles herein concerned. The

best evidence of its deliberate act is the freight bills

which it prepared for the shipment. Appellant therein

described certain explosives which the Explosives and

Other Dangerous Articles Tariff Nos. 6 and 7 (Ex. 24

and 23) were classified as Class A and Class B ex-

plosives. Tariff No. 6 (Ex. 24) uses the words " Class

A Explosives, dangerous"; " Class B Explosives, less

dangerous". Tariff No. 7, Ex. 23, uses the words

"Class A Explosives, detonating, maximum hazard";

" Class B Explosives; flammable hazard". There was,

and could be, no question that appellant was fully

informed of the nature, danger and explosive charac-

teristics of the shipments. As a matter of law, appel-

lant was charged with notice of the contents imposing

upon it responsibility for all precautionary measures

required by the regulations incident to undertaking

transport. Likewise they were charged with notice

as to their operating authority.

See:

Lehigh Valley v. State of Russia, 21 F. (2d)

396, 403, Cert. den. 275 U.S. 571, 72 L.Ed.

432.

Appellant in its brief at page 57 states, "appellant

as a common carrier, had a duty to accept the goods

for transportation if it could do so under its certifi-
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cate". Appellant also had a duty not to accept goods

for transportation if it could not do so under its cer-

tificate. Appellant did not have authority to trans-

port the goods herein. It deliberately did transport

said goods and now seeks to avoid responsibility on a

spurious claim of hearsay.

4. Appellant transported the prohibited commodities—dangerous
explosives—knowingly and willfully within the meaning of

the statute.

The Interstate Commerce Act, Part II (49 U.S.C.

Sec. 306(a)) is remedial legislation and should be

liberally construed to effect its intended purpose.

(I.C.C. v. A. W. Stickle & Co., 41 F. Supp. 268.)

The judicial construction of the words knowingly and

wilfully was early considered in Armour Packing Co.

v. United States, 153 Fed. 1, affirmed 209 U.S. 56, in a

case involving violations of the Interstate Commerce

Act. The Court said, page 23

:

"* * * a corrupt purpose, a wicked intent to do

evil, is indispensable to conviction of a crime that

is morally wrong. But no evil intent is essential

to an offense which is mere malum prohibitum.

A simple purpose to do the act forbidden, in viola-

tion of the statute, is the only criminal intent

requisite to a conviction of a statutory offense,

which is not malum in se.
'

'

The authorities in support of this decision, are,

literally, too numerous to mention. However, in Boone

v. United States, 109 Fed. (2d) 560, the defendant

had two different types of rates in effect, a propor-

tional rate and a transit rate—each applying sepa-

rately to different situations. The transit rate was
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the lowest. Defendant was charged with applying

the transit rate in a situation which required the appli-

cation of the proportional rate and was convicted of

granting concessions under the Elkins Act. Boone

contended that the tariffs were confusing and that

he acted under an honest belief that the transit rates

were applicable—upon a finding of guilty the Court

said:

"The penalty is not imposed for unwitting

failure to comply with a statute but for inten-

tionally, carelessly, knowingly or voluntarily dis-

regarding the provisions of the act, and its viola-

tion requires neither evil purpose nor criminal

intent."

U. S. v. Illinois Central Railroad Co., 303 U.S.

239, 243, 82 L. Ed. 773.

See also:

Ellis v. U. S., 206 U.S. 246, 257.

In Honff Transfer, Inc. v. United States, et al., 105

Fed. Supp. 847 the Court had before it a matter in-

volving the transportation of explosives and other

dangerous articles, and said:

"The regulations at present may be found in

CFR, Title 49, Parts 71-78. This is, of course,

a part of the law governing motor carriers and

of which they are bound to have knowledge."

See also:

United States v. Gunn, et al., 97 F. Supp. 476;

Kempl v. United States, (8th Cir.) 151 F. (2d)

680;
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Boyce Motor Lines v. United States (1951), 188

F. (2d) 889 (C.A. 3) Aff. (1952), 342 U.S.

337.

Appellant contends that it did not know what the

words dangerous explosives meant and that it sought

the advice of legal counsel for the purpose of "clari-

fication". (Tr. 188; Tr. 193, Ex. 2.) The attorney

consulted was William B. Adams, an Interstate Com-

merce Commission practitioner of twenty years' stand-

ing. Mr. Shepherd testified (Tr. 190) that the serv-

ices of Mr. Adams were employed for the purpose

of filing the application (Ex. 2) with the Interstate

Commerce Commission under its established pro-

cedures. Appellant argues at page 56 of its brief:

"Appellant took prompt steps in an effort to ascertain

and clarify the meaning of the language". Appellant

did not make application "to ascertain and clarify the

meaning of the language '
'—it applied for an extension

of authority. An application for interpretation or

clarification of a certificate is distinctly different from

an application for extension of authority. (Builders

Express, Inc.—Interpretation of Certificate, 51 M.C.C.

103; Convoy Co.—Interpretation of Certificate, 52

M.C.C. 191.)

Exhibit 2 is the application for an extension of op-

erating authority by which the Commission was re-

quested to remove the exception contained in appel-

lant's certificate, namely, dangerous explosives. This

original application, Docket No. MC-55905 (Sub-No.

34) was filed with the Commission on October 24,

1950, some 45 days after the date of the first count
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alleged in the information. The appellant amended

its application on January 9, 1951. The amended ap-

plication requested extension of appellant's existing

operating authority to include

:

" Explosives of all types, including dangerous ex-

plosives * * *"

On December 26, 1951 the Commission entered its

order (part of Ex. 2) denying the application. In

making its decision the Commission observed that:

" Applicant can now transport dangerous explo-

sives between Tacoma and Ellensburg, Washing-
ton, and Missoula, Montana ; between Spokane and

Coeur d'Alene, Idaho; between Tacoma and
Steilacoom, Washington * * *"

"During World War II it transported dangerous

explosives under temporary authority over its

authorized routes.

"Applicant asserts that it has been tendered ship-

ments of dangerous explosives which it was unable

to accept because it lacked appropriate authority

to effect delivery." (Italics supplied.)

The sum and substance of the foregoing is that the

appellant knew that some of the articles which it was

transporting out of Oakland, California were Class A
and Class B explosives, and as such they were dan-

gerous explosives for the transportation of which it

did not have authority. The application for exten-

sion of authority is conclusive as to appellant's knowl-

edge.
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B. THE REMAINING ARGUMENTS ADVANCED BY THE
APPELLANT ARE WITHOUT MERIT.

1. Submission of a copy of appellant's certificate to appropriate
military authorities in Washington is immaterial. Transpor-
tation for the United States Government, such as under con-

sideration here, is within the sole jurisdiction of the Inter-

state Commerce Commission.

In appellant's brief (pages 16 and 57) mention is

made of the fact that ''before handling any traffic

of any kind from the Sierra Army Ordnance Depot

at Herlong, California, appellant submitted a copy of

its certificate to the appropriate military authorities

in Washington, D. C." It is stated also that Section

22 quotations (rates) were submitted to Army officials.

The implication is that the rates were agreed upon
and accepted and that the transportation was ap-

proved.

It is true that under Section 22, Part I, Interstate

Commerce Act, carriers can transport property for

the government at "free or reduced rates" which need

not be filed with the Interstate Commerce Commission.

However, in the performance of a transportation

service for any shipper including the government or

any independent agency thereof, the carrier is sub-

ject at all times to the certificate provisions of the

Interstate Commerce Act, Part II (49 U.S.C. Section

306(a)).

Mack Brothers Extension—July 17, 1952 (Not

printed in Commission Reports), 9 Carrier

Cases 32,533) ;

W. 0. Harrington—Purchase—Strickland, 57

M.C.C. 303.
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When a carrier files rates with the Interstate Com-

merce Commission covering transportation which it

is not authorized to perform, such rates are immedi-

ately rejected or cancelled by the Commission.

Powder, from Parsons, Kan. to East Alton,

III, 52 M.C.C. 471—March 13, 1951.

Appellant on page 57 of its brief, in the last sen-

tence of the paragraph under "2. Statement of Argu-

ment" states: "Appellant, as a common carrier, had

a duty to accept the goods for transportation if it

could do so under its certificate". Appellant ad-

mittedly charges itself with the responsibility of con-

ducting its operations within the authority of its

operating certificate. Such responsibility reposes solely

upon appellant. The " military authorities" have no

jurisdiction to alter this operating authority of appel-

lant or any other carrier. The Interstate Commerce

Commission is the sole determinant in these matters.

2. The "Primary Jurisdiction" doctrine is inapplicable.

Appellant has charged error to the lower Court

in that the Court undertook to make an independent

finding of fact as to the meaning of the words '

' except

dangerous explosives" as used in the certificate of

convenience and necessity, contrary to established

rules of law that the primary jurisdiction to define

said words is with the Interstate Commerce Commis-

sion. Appellant states on page 24 of its brief

:

"Pursuant to a principle of law which has come
to be known as the 'primary jurisdiction doctrine'

first announced in Texas <& Pacific R. Co. v.
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Abilene Cotton Oil Co., 204 U. S. 426, 27 S. Ct.

350, 51 L.Ed. 553 (1907), the United States Su-
preme Court has held that in situations of the
general type here presented primary resort to

the Interstate Commerce Commission is required
because the inquiry is essentially one of fact and
of discretion in technical matters, and uniformity
can be secured only if its determination is left to

the Commission."

Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co.,

204 U.S. 426, involved a suit by an oil company to

recover a sum of money claimed to have been the pay-

ment of an unjust and unreasonable rate. The ques-

tion was "whether consistently with the act to regu-

late commerce there was power in the Court to grant

relief on the finding that the rate charged for an

interstate shipment was unreasonable." The lower

Court said yes. The Supreme Court held that a

shipper seeking reparation predicated upon the un-

reasonableness of the established rate must under the

act to regulate commerce primarily make redress

through the Interstate Commerce Commission which

body alone is vested with power originally to enter-

tain proceedings for the alteration of an established

schedule, because the rates fixed therein are unreason-

able * * * and reversed and remanded. On page 439,

the Court said:

"That the act to regulate commerce was intended

to afford an effective means for redressing the

wrongs resulting from unjust discrimination and
undue preference is undoubted. Indeed, it is not

open to controversy that to provide for these
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subjects was among the principal purposes of the

act."*******
"And it is apparent that the means by which
these great purposes were to be accomplished

was the placing upon all carriers the positive duty
to establish schedules of reasonable rates which
should have a uniform application to all and
which should not be departed from so long as

the established schedule remained unaltered in

the manner provided by law."

Page 440.

"When the general scope of the act is

enlightened by the considerations just stated it

becomes manifest that there is not only a relation,

but an indissoluble unity between the provision

for the establishment and maintenance of rates

until 'corrected in accordance with the statute and
the prohibitions against preferences and dis-

crimination. This follows, because unless the re-

quirement of a uniform standard of rates be

complied with it would result that violations

of the statute as to preferences and discrimina-

tion would inevitably follow. This is clearly so,

for if it be that the standard of rates fixed in

the mode provided by the statute could be treated

on the complaint of a shipper by a court and jury

as unreasonable, without reference to prior action

by the Commission, finding the established rate

to be unreasonable and ordering the carrier to

desist in the future from violating the act, it

would come to pass that a shipper might obtain

relief upon the basis that the established rate

was unreasonable, in the opinion of a court and

jury, and thus such shipper would receive a pref-
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erence or discrimination not enjoyed by those

against whom the schedule of rates was continued

to be enforced.'

'

In Great Northern By. v. Merchants Elevator Co.,

259 U.S. 285, Justice Brandeis distinguished between

controversies which involve only questions of law and

those which involve issues, essentially of fact or call

for the exercise of administrative discretion, and held

that cases involving no question of fact and no ques-

tion of administrative discretion are within the

Court's jurisdiction without preliminary resort to the

Interstate Commerce Commission. On page 294 the

Court said:

"In the case at bar the situation is entirely

different from that presented in the American
Tie & Timber Co. Case, or in the Loomis Case.

Here no fact, evidential or ultimate, is in con-

troversy; and there is no occasion for the exer-

cise of administrative discretion. The task to be

performed is to determine the meaning of words

of the tariff which were used in their ordinary

sense and to apply that meaning to the undis-

puted facts. That operation was solely one of

construction; and preliminary resort to the Com-
mission was, therefore, unnecessary."

In Civil Aeronautics Board v. Modern Air Trans-

port, 179 F.2d 622 (CA-2), 9 a preliminary injunction

was granted restraining Modern Air from engaging

in air transportation in violation of Sec. 40(a) of

9Appellant has erroneously cited the case as of the 9th Circuit
Court of Appeals.
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the Civil Aeronautics Act of 1938, 4 U.S.C.A. Sec.

48(a). Defendant relied on "what has come to be

known as the doctrine of primary administrative ju-

risdiction." At page 624 the Court said:

"Under this doctrine the courts will not deter-

mine a question within the jurisdiction of an ad-

ministrative tribunal prior to the decision of the

tribunal where the question demands the exercise

of administrative discretion requiring the special

knowledge and experience of the administrative

tribunal. 42 Am. Jur. 698-702. This self-denying

doctrine has been used by the courts as a ground

for refusing to decide the difficult issues of rea-

sonableness of a rate or fairness of a regulation

which fall within the area of special competence

of the particular administrative agency and for

which the agency is said to have primary juris-

diction. 51 Harv. L. Rev. 1251. But this doctrine

is not applicable where the issue, regardless of its

complexity, is not the reasonableness of the rate

or rule, but a violation of such rate or rule. Thus
it has been continuously asserted that courts have

original jurisdiction to interpret tariffs, rules,

and practices where the issue is one of violation,

rather than reasonableness. W. P. Brown & Sons

Lumber Co. v. Louisville & N. R. Co., 299 U.S.

393, 57 S.Ct. 265, 81 L.Ed. 301; Texas & P. R. Co.

v. Gulf, C. & S. F. R. Co., 270 U.S. 266, 46 S.Ct.

263, 70 L.Ed. 578; Burrus Mill & Elevator Co.

of Oklahoma v. Chicago, R. I. & P. R. Co., 10

Cir. 131 F.2d 532, certiorari denied 318 U.S. 773,

63 S.Ct. 770, 87 L.Ed. 1143."

On page 37 of its brief appellant states: "The

doctrine applies to criminal proceedings as well as
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in civil matters ", and cites U. S. v. Pacific & Arctic

B. & N. Co., 228 U.S. 87, and Hancock Mfg. Co. v.

U. S., 155 F.2d 827 (CA-6 1946).

It is difficult to determine what comfort appellant

derives from these two cases. In U. S. v. Pacific &
Arctic Co., a six count indictment for alleged viola-

tion of the Sherman Antitrust Act and the Interstate

Commerce Act reached the Supreme Court after a de-

murrer in the lower Court had been sustained. Counts

3-4-5 are the only ones with which we need be con-

cerned. Unlawful discrimination in the transporta-

tion of freight and passengers is charged. The Court

said, on page 107: "* * * the Interstate Commerce

Act * * * is more regulatory and administrative than

criminal. It has, it is true, a criminal provision

against violations of its requirements, but some of

its requirements may well depend upon the exercise

of the administrative power of the Commission." And
on page 108: "The purpose of the Interstate Com-

merce Act to establish a tribunal to determine the

relation of communities, shippers and carriers and

their respective rights and obligations dependent

upon the act has been demonstrated by the cited

cases; and also the sufficiency of its powers to deal

with the circumstances set forth in the indictment."

In Hancock Mfg. Co. v. U. S. an information con-

taining eighteen counts, charged unlawful, knowing

solicitation, acceptance and receipt of a concession in

that the carrier did transport pieces of automobile

parts, etc., not otherwise indexed in the governing
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classification and charged and collected from the de-

fendant less than the charge and compensation speci-

fied in the tariff. The case turned on whether the

parts were " blanks, stampings, or unfinished shapes

in one piece not further finished" and were "in one

piece not advanced in the state of manufacture be-

yond the stamping process/'

The difficulty from the evidence was that the word

" stampings" was indefinite and uncertain in its mean-

ing and "fixes no immutable standard" which a Court

may recognize as a matter of law. The Court said,

page 831: "In reality it presented a question of fact

the determination of which in a civil case has been

adjudged to be with a body of experts." The Court

further said: "* * * the evidence as presented is not

sufficient to support a verdict of guilty beyond a rea-

sonable doubt." The judgment was reversed "* * *

not only upon the grounds that the word ' stampings

'

is too vague and indefinite but that the evidence

submitted is insufficient to support a verdict beyond

a reasonable doubt."

The operating certificate of appellant herein con-

tained an exception to a general commodity author-

ity. This exception was "except dangerous explo-

sives." The applicable tariffs, Nos. 6 and 7 (Exh. 24

and 23) placed each of the articles transported and

on which appellant was convicted, in Class A or

Class B explosives. Tariff No. 6 as to Class A ex-

plosives contained the additional word "dangerous",

and as to Class B explosives the additional words
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"less dangerous". In Tariff No. 7, the tariff control-

ling at the time of the violations, the word "danger-

ous" as to Class A explosives was changed to "det-

onating, maximum hazard" and as to Class B explo-

sives the words "less dangerous" were changed to

"flammable hazard". Appellant's contention is that

by these changes appellant became confused and un-

certain as to what were "dangerous explosives" under

its operating certificate; that confusion and uncer-

tainty is the natural condition of these words and

that it is the Commission's "primary jurisdiction"

to brush off the dust of confusion.

It is difficult to attribute sincerity to appellant's

contention. The commodities concerned were continu-

ously classified as Class A or Class B explosives. The

change of the words "dangerous" and "less danger-

ous" to "detonating, maximum hazard" and "flam-

mable hazard" does not detract from the "dangerous"

nature of Class A and Class B explosives, but rather

enhances it.

The determination of the classification of various

dangerous commodities has been accomplished by the

Commission over the years after repeated scientific

inquiry. There is and can be no doubt, uncertainty or

confusion that the commodities classified as Class A
and Class B explosives are dangerous. There was no

doubt in appellant's mind as is clearly shown by the

testimony and the application for extension of operat-

ing authority. Determination in first instance of what

articles constitute explosives and dangerous articles

for which the Interstate Commerce Commission must
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formulate regulations for safe transportation rests

with the Commission, and the Court should not at-

tempt wholesale review of Commission regulations for

purpose of amendment at the instance of one whose

certificate of authority precludes carriage of all arti-

cles so classified. Houff Trans. Inc. v. U. S., 105 F.

Supp. 847.

VIII.

CONCLUSION.

Appellee submits that guilt in this case was estab-

lished beyond any reasonable doubt, and that the

judgment of the District Court is correct and should

be sustained.

Dated, San Francisco, California,

October 27, 1952.

Chauistcey Tramutolo,
United States Attorney,

Charles Elmer Collett,

Assistant United States Attorney,

Attorneys for
rAppellee.

(Appendix Follows.)
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Appendix

Item 1.

Interstate Commerce Act, Part II (49 USC 306

(a)), provides:

(a) (1) Except as otherwise provided in this sec-

tion and in section 210a, no common carrier by motor

vehicle subject to the provisions of this part shall

engage in any interstate or foreign operation on any

public highway, or within any reservation under the

exclusive jurisdiction of the United States, unless

there is in force with respect to such carrier a certif-

icate of public convenience and necessity issued by

the Commission authorizing such operation: * * *

Item 2.

Interstate Commerce Act, Part II (49 USC 322

(a)), provides:

(a) Any person knowingly and willfully violating

any provision of this part, or any rule, regulation,

requirement, or order thereunder, or any term or con-

dition of any certificate, permit, or license, for which

a penalty is not otherwise herein provided, shall, upon

conviction thereof, be fined not more than $100 for

the first offense and not more than $500 for any sub-

sequent offense. Each day of such violation shall con-

stitute a separate offense.
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Item 3.

49 Code of Federal Regulations 77.823—Marking

on motor vehicles and trailers other than tank motor

vehicles—provides

:

(a) Every motor vehicle transporting any quan-

tity of explosives, class A, poison gas, class A, or

radioactive material, poison class D requiring red

radioactive materials label; and every motor vehicle

transporting 2,500 pounds gross weight or more of

explosives, class B, flammable liquids, flammable solids

or oxidizing materials, corrosive liquids, compressed

gas, class B poisons, and tear gas, or 5,000 pounds

gross weight or more of two or more articles of these

groups shall be marked or placarded on each side and

rear with a placard or lettering in letters not less

than 3 inches high on a contrasting background as

follows

:

(1) Explosives, class A EXPLOSIVES
(2) Explosives, class B DANGEROUS
(3) Flammable liquid DANGEROUS
(4) Flammable solid DANGEROUS
(5) Oxidizing material DANGEROUS
(6) Corrosive liquid DANGEROUS
(7) Compressed gas COMPRESSED GAS
(8) Poison gas, class A POISON GAS
(9) Tear gas DANGEROUS

(10) Poisons, class B DANGEROUS
(11) Dangerous, class D

poison DANGEROUS—RADIOACTIVE
MATERIAL
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Item 4.

49 Code of Federal Regulations 197.1. Driving

rules— (a) Motor vehicles not to be left unattended:

No driver of a motor vehicle transporting any ex-

plosive or other dangerous article shall leave such

motor vehicle unattended upon any public street or

highway, except when such driver is engaged in the

performance of normal operations incident to his du-

ties as the operator of the vehicle to which he is

assigned; nor shall any driver leave unattended any

motor vehicle loaded with dangerous or less dangerous

explosives upon any public street or highway, or else-

where during the course of transportation. Nothing

contained in this section shall be construed to relieve

the driver of any requirement for the protection of

any such motor vehicle left unattended upon any

public street or highway, as provided in Part 193 of

this chapter.

Item 5.

49 Code of Federal Regulations 172.1—Information

to be shown—provides:

(a) Every common carrier by motor vehicle sub-

ject to the jurisdiction of this Commission shall, on

and after the first day of January, 1937, cause to be

shown on the face of each and every receipt or bill

of lading issued for the transportation of property

by such carrier in interstate or foreign commerce, in-

formation which shall include the names of the con-

signor and consignee; the points of origin and desti-
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nation; the number of packages, description of the

articles, and weight, volume of measurement (if the

lawfully applicable rates or charges are published to

apply per unit of weight, volume or measurement) of

the property received; and a record of this informa-

tion shall be kept by the carrier by the preservation

of a copy of such receipt or bill of lading.

(b) Every common carrier by motor vehicle sub-

ject to the jurisdiction of this Commission shall, on

and after the first day of January, 1937, when col-

lecting transportation charges, issue a freight or ex-

pense bill covering each shipment, and the original

of such freight or expense bill shall be receipted on

payment of the transportation charges and furnished

to the shipper or the receiver, whichever may pay the

charges; and shall cause to be shown on the face

thereof the names of the consignor and consignee (ex-

cept that as to reconsigned shipments the freight or

expense bill shall not show the name of the original

consignor) ; the date of shipment ; the points of origin

and destination (except that as to reconsigned ship-

ments the freight or expense bill shall not show the

original shipping point unless the final consignee pays

transportation charges upon such original shipping

point ; the number of packages, description of the arti-

cles, and weight, volume or measurement of the prop-

erty transported (if the lawfully applicable rates or

charges are published to apply per unit of weight, vol-

ume or measurement) ; the exact rate or rates assessed

;

the total charges to be collected including a statement



of the nature and amount of any charges for special

service and the points at which such special service was

rendered; the route of movement indicating each car-

rier participating in the transportation service, and

the transfer point or points through which the ship-

ment moved; and a record of this information shall

be kept by the preservation of a copy of such freight

or expense bill.

Item 6.

49 Code of Federal Regulations 77.819—Certificate

—provides

:

(a) Except as provided in this section, no motor

carrier may accept for transportation or transport

any class A or class B explosives, blasting caps or

electric blasting caps in any quantity, or any dan-

gerous articles requiring label as prescribed by Part

73 of this chapter, unless it be certified to him by

the shipper's name inserted in the certificate on the

label or by the following certificate over the written

or stamped facsimile signature of the shipper or his

duly authorized agent in the lower left-hand corner

of the manifest, memorandum receipt, bill of lading,

shipping order, shipping paper, or other memoran-

dum:

This is to certify that the above named articles

are properly described, and are packed and

marked and are in proper condition for trans-

portation according to the regulations prescribed

by the Interstate Commerce Commission.
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(b) For the relief of shippers from multiplicity

of certifications required for packages which may-

move by various means of transportation, shipments

may be certified for rail, motor vehicle, water, or air

transportation by adding to the certificate required

on the shipping document "and the Commandant of

the Coast Guard", or "and the Civil Air Regula-

tions", as the case may be.

49 Code of Federal Regulations 77.820—Waybills,

manifests, etc.—provides

:

(a) The waybill, manifest, dispatch, memorandum

receipt, bill of lading, transfer sheet, or interchange

record, when prepared for shipments and used for

transferring such shipments to a connecting carrier,

must properly describe the articles by name as shown

in 72.5 of this chapter, and show color of label ap-

plied.

Item 7.

49 Code of Federal Regulations 177.1—Examination

of records and accounts—provides:

Each and every motor carrier and broker subject

to Part II of the Interstate Commerce Act, and re-

ceivers, trustees, and representatives having control,

direct or indirect, over or affiliated with any such

motor carrier or broker, upon the demand of a special

agent or an examiner of the Commission, and upon

the presentation of proper credentials, shall forthwith

permit such special agent or examiner to inspect and

examine all such lands, buildings, or equipment of
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motor carriers and brokers used in connection with

interstate or foreign operations, and all accounts, rec-

ords, and memoranda, including all documents, pa-

pers, and correspondence now or hereafter existing

and kept or required to be kept by motor carriers

and brokers subject to the act, and permit such special

agent or examiner to make notes and copies of such

papers as he deems wise.

(49 Stat. 546, as amended; 49 U.S.C. 304. Inter-

prets or applies 49 Stat. 563, as amended; 49 U.S.C.

320 [4 F.R. 4191].)
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I.

PRELIMINARY STATEMENT

In this Reply the several arguments in the Brief

of Appellee will be discussed in the order therein pre-

sented. Footnote reference is made at the beginning

of each part hereof to the portion of the Brief of Ap-

pellee being considered.
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II.

COMMENT UPON THE STATEMENT OF THE
CASE 1

Two somewhat related statements in appellee's

statement of the case require some comment. They

are: "The contents of the trailers and the shipments

therein were identified by government bills of lading

and the Wells Cargo Freight bills. ... A description

of the contents as contained in the Wells Cargo Freight

bills and the government bills of lading was accepted

by appellant without challenge." (Appellee's Brief,

p. 3.)

It is respectfully submitted that, except to a very

limited extent, neither of these statements can be sup-

ported by the record. As to Counts 2, 3 and 9 some

govermnent bills of lading are of record. As to Count

3 there is a bill of lading of Wells Cargo. A variation

exists between the government bill and the Wells Cargo

bill. (Ex. A.) The only other evidence appellant can

discover which could possibly be taken as support for

the statements made is certain general information

furnished by Mr. Strock. (Tr. 160-161 ).
2 This testi-

mony must, however, be read in its relation to other

testimony. (Tr. 171, 196-203.)

Appellant respectfully submits, that except to the

limited extent set forth above as to Counts 2, 3 and 9

iAppellee's Brief, Item IV, pp. 2-4.

2References are to pages of the transcript.



there is no evidence of record to support the statements

above quoted that the contents of the trailers were

identified by bills of lading or that appellant used any

such documentation as the actual basis for the prepara-

tion of the particular freight bills here the subject of

examination. Upon this record what may have been

the actual source of the information upon appellant's

freight bills is entirely a matter of conjecture.

III.

APPELLEE'S STATEMENT OF THE QUESTION
FAILS TO PRESENT THE ISSUE3

Appellee urges that the sole question here presented

is the sufficiency of the evidence to sustain the convic-

tion. Other and more basic issues are involved. The
"primary jurisdiction" doctrine raises a jurisdictional

question. If determined in favor of the appellant the

question of sufficiency of the evidence does not arise.

Related to the question of sufficiency of the evi-

dence, but distinct from it in some respects, is the

question of the propriety of the action of the trial court

in admitting Exhibits 3-22.4 Virtually the entire case

of the United States is predicated upon the informa-

tion contained in these documents. If they were im-

properly received, no other evidence to prove either

3Appellee's Brief, Item V, p. 4.

4The phrase "Exhibits 3-22" is used for purpose of brevity to identity the exhibits

within this range of numbers relating to counts of the information which are the
subject of appeal.



the transportation or the nature of the products moved

remains. Under the circumstances the insufficiency

of the evidence, without these exhibits, is conclusively

established.

IV.

REPLY TO THE ARGUMENTS OF APPELLEE

1. Reply to the argument that the language contained

in appellant's certificates is stated in the form and

language common to Commission practice.
5

Appellant has never contended at any point in this

proceeding that the language contained in its certifi-

cates is an "innovation". Appellant is fully aware that

the words "except dangerous explosives" appear in

many certificates issued by the Interstate Commerce

Commission. The language used in appellant's certifi-

cates is not, however, one which can be said to be uni-

form or standard. There are set forth in the Appendix

as Item 1 thereof a number of decisions of the Com-

mission using other language designed to describe

exceptions of the same general type.

Appellant does urge, in connection with the primary

jurisdiction argument, that the words "except danger-

ous explosives" do have a questionable meaning. More

important, their meaning raises a question of fact and

not a question of law. The questionable meaning of

the language used will be discussed below.

5Appellee's Brief, Argument A.I., pages 5 and 6.



2. The meaning of the term "dangerous explosives" has

not been so defined by the Commission that its mean-

ing can be said to have been fixed as a matter of law.
6

The question of the meaning of the term " danger-

ous explosives" cannot be divorced from the question

of the "primary jurisdiction" doctrine as appellee

attempts to do.

Appellant has been charged with the transportation

of certain commodities described by class. Appellant

has a certificate which authorizes the transportation of

commodities generally, a term, as appellee points out,

considered by the Commission to include all commodi-

ties other than those expressly excepted. The certifi-

cate of appellant contains an express exception against

the transportation of "dangerous explosives". The

problem is immediately presented, therefore, as to the

meaning of the language used in the exception.

The problem is not whether or not the trial court

could reasonably come to the conclusion that it did

upon the evidence before it, but rather whether or not

the court should have undertaken the determination

at all.

In the appellant's brief considerable time has been

devoted to the statements of the principles involving

the applicability of the primary jurisdiction doctrine.

Counsel for the appellant believe it will suffice here

to point out, based upon the citations heretofore given,

6Appellee's Brief, Argument A.2., pages 7 to 13.
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that the trial court was justified in proceeding with

the trial of the action only if it appeared : (a) that the

words requiring definition were used in their common

and ordinary meaning or, (b) if the words used had

been so clearly defined by the Interstate Commerce

Commission that the court could say as a matter of

law what their meaning is to be in every court proceed-

ing which might involve their definition.

Appellee makes no attempt to justify the action of

the trial court upon the basis that the words " danger-

ous explosives" are used in their common or ordinary

sense. The contention is that the definition of the term

is so clearly established by regulations and Commis-

sion decisions that no confusion in definition possibly

could remain.

Under the regulation of the Interstate Commerce

Commission explosives are defined as falling within

two classes: (a) forbidden explosives, and (b) accept-

able explosives. (Ex. 23, §§ 73.50, 73.51, 73.52.)
7

It is

only those explosives which a carrier may accept for

transportation, i.e., acceptable explosives, which are

subdivided into classes A, B and C respectively. These

regulations as they exist today nowhere define what

constitutes a " dangerous explosive". Superseded

regulations at one time did use the words " dangerous

explosives" to define those explosives which were then

classified as Class A.

'Throughout this Reply reference to effective regulations will be to the appro-

priate section number as it appears in Exhibit 23. For cross-reference to the

official regulation see Volume 49 Federal Code of Regulations at the appropriate

section number which is in all instances the same as the section number assigned

in Exhibit 23.
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Appellant is aware that in Strickland Transporta-

tion Co., Inc.—Extension—Dangerous Explosives, 49

M.C.C. 595 (1949)
8
, the Commission did state that un-

der the regulations as they then existed those explo-

sives which were described as "dangerous" and "less-

dangerous" should be considered as "dangerous ex-

plosives", as those terms were used in certificates

issued to motor carriers. Appellant desires in this

connection to call attention again to the numerous

decisions of the United States Supreme Court in which

it has been held that determinations in decisions of

the Interstate Commerce Commission and other ad-

ministrative agencies dealing generally with the subject

under consideration in the particular case do not pre-

clude the necessity for the application of the "primary

jurisdiction" doctrine where it is otherwise called for.

Morrisdale Coal Co. v. Pennsylvania R. Co.,

230 U. S. 304, 33 S. Ct. 928, 57 L. Ed. 1494

(1913) :

Midland Valley R. Co. v. Barkeley, 276 U. S.

482, 48 S. Ct. 342, 72 L. Ed. 664 (1927) ;

U. S. Navigation Co., Inc. v. Cwnard S. S. Co.,

284 U. S. 474, 52 S. Ct. 247, 76 L, Ed. 408

(1932)

;

St. Louis B <Sc M R. Co. v. Brownsville Nav.

Dist., 304 IT. S. 295, 58 S. Ct. 868, 82 L. Ed.

1357 (1937).

8Hereafter referred to as the Strickland case.
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Appellee assumes in its argument that the words

Class A and Class B as used in the current regulations

are synonmous with the words "dangerous" and "less

dangerous" as used in the superseded regulations. In its

amendment of its regulations effective May 3, 1950 the

Interstate Commerce Commission changed §73.52 only

in that it removed therefrom the words "dangerous"

and "less dangerous". (Compare Ex. 23, §73.52, Ex.

24, §51.) The position for which appellee contends

requires the assumption, wholly without basis, that this

change in language, the only change made in the cited

section, had no substantive purpose. The argument

also overlooks the fact, as has been pointed out in

appellant's opening brief, that §73.53 and subsequent

sections of the regulations were at the same time

changed in a number of substantial particulars as to

the specific tests which should be applied to determine

within which classification a particular commodity

should faU. (Compare Ex. 23, §§ 73.53, 73.88, 73.100

and Ex. 24, §§ 54-75.) The changes in the regulations

above noted were made subsequent to the decision in

the Strickland case. These changes were substantive

in character.

The issue of the meaning of the words "dangerous

explosives" cannot be divorced from the jurisdictional

question. The question here at issue is not whether the

trial court came to a reasonable conclusion as to the

meaning of the terms on the basis of its own judgment.

The question is whether or not the regulations and

decisions of the Commission were so clear and certain



that as a matter of law no definition other than that

applied by the trial court would be possible. It is re-

spectfully submitted that no such degree of certainty

exists; that the decision of the trial court was one of

fact on a technical question; that other courts pre-

sented with the same facts might reasonably reach a

different conclusion as to the meaning of the words.

The question being one of fact and not of law the

proper procedure under the "primary jurisdiction"

doctrine is the dismissal of the case.

3. The freight bills made and issued by appellant were

not competent evidence to prove the fact of trans-

portation and the explosive characteristics of the

products.9

Appellee in its argument A.3 confuses two separate

and distinct issues. The first, is the propriety of ad-

mitting at all Exhibits 3-22 as proper documents under

the regular course of business exception to the hearsay

rule. The second, is the sufficiency of those documents,

assuming their admissibility, standing alone to prove

the fact of transportation and the explosive properties

of the articles transported.

The business records doctrine is founded ultimately

upon the presumption that some person in the ordinary

course of business and with knowledge of the facts

made the entries or provided the information from

which the entries could be made. Here the presump-

9Appellee's Brief, Argument A.3, pp. 13 to 19 inclusive;
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tion that the person making up the freight bills of

appellant had knowledge of the facts, is directly re-

futed by the information of record that the trucks

were sealed. The person making the entries could

not have known the facts. Nor is there any basis

for assuming in the record that the information

came from a person called upon to furnish reliable

information. The record is silent as to the source

of the information. We can conjecture but we do

not know. Before the presumption would be justi-

fied that the freight bills of the defendant are pro-

bative evidence of the facts recited the following

assumptions, at least, would be required : (a) that some

unknown person with sufficient knowledge of the ex-

plosive characteristics of the products shipped and of

the terminology of the regulations properly classified

the products according to appropriate language in the

regulations; (b) that the judgment of this person was

properly transcribed in the course of a business other

than appellants to a bill of lading; (c) that the initiat-

ing carrier's representative properly transcribed the

information from the government bill of lading; (d)

that the bill of lading and this additional documenta-

tion of the initiating carrier accompanied the ship-

ment; (e) that it was made available to the persons

who prepared Exhibits 3-22 inclusive; (f) that this

information was used by such persons as the source of

the documents prepared. The record is silent as to all

of these important facts. The United States did not

explain its failure to produce this information.
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The mere fact that documents are kept in the course

of business and that they must be kept as a matter of

law for certain purposes does not ipso facto make them

admissible in evidence for all purposes.

Schmeller v. United States, 143 Fed. (2d) 544,

(CCA-6) (1944).

Appellee has cited no case comparable on its facts

to the fact situation here presented. 10 Admittedly, the

freight bills of a common carrier are in normal circum-

stances business documents. Freight bills are, however,

normally prepared only after the carrier has compared

the contents of the shipment with the bill of lading and

is in position to say that the descriptions contained in

the bill of lading are correct. (Tr. 170.) In every case

cited by appellee, the carrier had the opportunity to

acquaint itself with the facts before preparing the

shipping document. The bill of lading (not the freight

bill) is the primary shipping document. In each of the

cases cited by appellee, the bills of lading were pre-

sented in evidence. In the instant case the appellee

relies entirely upon a document introduced by a person

having no connection with the preparation of the docu-

ment and no knowledge of the facts. It affirmatively

appears that the person or persons preparing the docu-

ment could not have had direct knowledge of the facts.

Appellee has made no effort to show the source of the

information or the reliability of that source as a basis

10The reference is to cases appearing at pages 14, 17, and 18 of the Appellee's
Brief.
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of information to the entrant. It is respectfully sub-

mitted that the cases heretofore cited by appellant in

its opening brief are controlling of the fact situation

here presented and that Exhibits 3-22 should not have

been received in evidence.

Even assuming the admissibility of the documents

for some purposes; it does not follow that they are,

standing alone, sufficient proof of the fact of actual

transportation and of the explosive properties of the

articles transported. The courts have consistently held,

that the fact as to what the article is in criminal cases

of this type must be established by evidence indepen-

dent of that which is contained in a business document.

United, States v. Garvey, 150 Fed. (2d) 767

(CCA. 1st) (1945) ;

Schmeller v. United States, 143 Fed. (2d) 544,

(CCA. 6th) (1944)
;

John Irving Shoe Co. v. Dugan, 93 Fed. (2d)

711, (CCA. 1st) (1937) ;

Lomax Transportation Co. v. United States,

183 Fed. (2d) 331, (CCA. 9th) (1950) ;

Reineke v. United States, 278 Fed. 724, (CCA.
6th) (1922) ;

Ellis v. United States, 57 Fed. (2d) 502,

(CCA. 1st) (Cer. Den. 287 U. S. 635, 53

S. Ct. 85, 77 L, Ed. 550) (1932).
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4. The transportation by appellant was not knowing or

willful within the meaning of the statute.
11

The essence of appellee's argument A.4 is that the

offense charged is malum prohibitum and that as such

no specific evil intent is required. Appellant at no

time has contended that it is necessary for the United

States in this case to prove an evil purpose in the ap-

pellant's actions. Appellant has contended consistently

throughout this proceeding that it cannot be found to

have willfully disregarded its certificates, where, as

is here the case, the order which the United States

contends it should comply with, is itself uncertain and

indefinite.

As is pointed out in the opinion of the Supreme

Court in a case cited by appellee, "A criminal statute

must be sufficiently definite to give notice of the re-

quired conduct to one who would avoid its penalty, and

to guide the judge in its application and the lawyer in

defending one charged with its violation."

Boyce Motor Lines, Inc. v. United States, 342

U. S. 337, 96 L. Ed. 249, 252 (1951).

The question is whether or not the language of the

certificate was sufficiently clear and certain to give

notice of the required conduct. Neither independent

study of the regulations nor the advice of counsel pro-

duced a satisfactory answer as to the meaning of the

term " dangerous explosives." (Tr. 186-188.) De-

nAppelIee's Brief, Argument A.4, pp. 19-22, also Argument B.l, pp. 23-24.
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spite appellee's assertion the application filed did

include, as to the territory here involved, a question

of clarification of language. (Ex. 2, Tr. 193-196.)

Appellant respectfully submits that the language in

its certificate was not clear and certain and that it did

not contain, when read with the effective regulations,

language which was sufficiently certain to place the

appellant on notice of what it might transport and

what it should not transport.

In its argument number B.4 appellee replies to a

contention which has not been made. Appellant does

not urge that interpretation of its certificate is for the

military authorities and not for the Interstate Com-

merce Commission. The testimony that appellant's

certificate was made available to the Department of

Defense was cited as factual information related to

the question of the willful character of the action

charged. The circumstances surrounding the condi-

tions under which this traffic began to move is but

one in a series of things bearing upon the question of

appellant's intent.

12
5. The "primary jurisdiction" doctrine is applicable.

In its argument B.2, appellee contents itself with

the citation to, and comment upon, certain of the cases

already cited and discussed in the appellant's Opening

Brief. The question of the place of the "primary juris-

diction" doctrine in this appeal has been discussed

12Appellee's Brief, Argument B.2, pp. 24-32.
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both in the opening brief and in Part 2 above. The

basic weakness in appellee's Argument B-2 is that

appellee assumes that the term '

' dangerous explosives
'

'

has a fixed and certain meaning simply because a num-

ber of explosive items designated as being Class A or B
under superceded regulations continue under the new

classification in the same category. Such an assump-

tion cannot be made without at the same time making

the wholly unwarranted assumption that the Interstate

Commerce Commission, although it changed the regu-

lations to remove therefrom the words " dangerous"

and "less dangerous", did not intend this change to

have any meaning.

The changes in the regulations in question were

changes not only in definition and classification but in

the substantive requirements with respect to the explo-

sive characteristics which a particular article must

have in order to qualify under one classification or

another. The Strickland case refers not to Class A,

Class B and Class C explosives but to "dangerous,"

"less dangerous" and "relatively safe" explosives.

With the Strickland case in hand a person engaged in

an inquiry as to the meaning of the words "dangerous

explosives" as used in a certificate can search in vain

through the currently effective regulations for any

provisions classifying them upon that basis. Other

cases of the Commission cited by Appellee are not

entirely consistent with the language of the Strick-

land case.
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Novick—Extension of Operations—Explosives,

34 M.C.C. 693 (1942) ;

Buckingham, Transportation Co.—Extension—
Explosives, 46 M.C.C. 1098 (1946), 5 Fed.

Car. Cas. Sec. 31,151."

In view of all the circumstances, it is respectfully

submitted that ample grounds exist for honest and

reasonable differences of opinion as to what the mean-

ing of the questioned language may be. Certainly the

subject is not one so clear and certain that the meaning

of the technical term can be considered to have been

established as a matter of law. A fact question is in-

volved in determining the meaning of the words '
' dan-

gerous explosives". The "primary jurisdiction" doc-

trine should have been applied and the case dismissed.

13For comment upon the language of the cases cited see Item 2 of the Appendix.
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V.

CONCLUSION

It has come to the attention of counsel for appellant

that in the process of printing the opening brief certain

typographical errors in references to sections of Ex-

hibits 23 and 24 were made. To eliminate confusion

and misunderstanding which might otherwise result

appellant sets forth in Item 3 of the Appendix to this

Reply the corrected references. No substantive changes

in thought or context are involved.

Appellant respectfully submits that appellee has

failed to meet or answer any of the basic contentions

put forward by appellant as the basis of appeal herein.

Dated : Los Angeles, California

November 7, 1952

THEODORE W. RUSSELL
and GLANZ & RUSSELL

639 South Spring Street

Los Angeles 14, California.
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APPENDIX
Item No. 1

a. In a considerable number of decisions the Inter-

state Commerce Commission has used the term '
' except

high explosives" rather than the term " except danger-

ous explosives" to accomplish substantially the same

restrictions in "general commodity" certificates:

See:

M. F. Lyman Extension—Monticello—Bluff,

Utah, 20 M.C.C. 346 (1939) ;

Rodney v. Jackson Common Carrier Applica-

tion, 19 M.C.C. 199 (1939) ;

Tideivater Express Lines, Incorporated, Com-

mon Carrier Application, 8 M.C.C. 157

(1938)

;

Tri-Statc Motor Ways Common Carrier Ap-

plication, 14 M.C.C. 249 (1939).

b. In other instances the Interstate Commerce

Commission has used the phraseology " except high

explosives" or "except dangerous explosives" after

which a qualification is inserted allowing the trans-

portation of certain explosives such as small arms am-

munition which are classified in the regulations as

relatively safe for transportation.

M. F. Neimeyer Common Carrier Application,

20 M.C.C. 609 (1939), (the language used is

"except high explosives, except small arms

ammunition")
;



Consolidated Shippers, Inc., Common Carrier

Application, 28 M.C.C. 801 (1941), (the lan-

guage used in the certificate although not

specifically set forth in the reported deci-

sion, is " except dangerous explosives other

than small arms ammunition and fire-

works.")

Item No. 2

a. In Novick—Extension of Operations—Explo-

sives, 34 M.C.C. 693 (1942),
1
the Interstate Commerce

Commission in granting a certificate to the applicant

stated:

"Applicant will be granted authority for the trans-

portation from and to all points on his present

authorized routes of explosives classed as 'Less

Dangerous—Class B' and 'Relatively safe Explo-

sives—Class C and other dangerous articles ac-

ceptable for transportation by motor carrier

freight service, as provided in the Commission's

explosive regulations, subject to any revision that

may be made therein in the future. This will per-

mit applicant lawfully to transport fireworks,

small arms ammunition, inflammable liquids, <md
mcmy other articles classed in such explosives reg-

ulations as safe for motor carrier transportation,

which, under his present authority he may not

do." (Emphasis added.) (p. 697.)

Note: The language above quoted would seem to

indicate that the Commission considered as "safe

for transportation" all explosive items listed in

iErroneously cited in Appellee's Brief as 37 M.C.C. 693 (1942).



Class B under the regulations. It is difficult to

reconcile the language above quoted with the posi-

tion here taken by the appellee.

b. The case of Buckingham Transportation Co.—
Extension—Explosives, 46 M.C.C. 1098, (more fully

reported in 5 Fed. Car. Cas. Sec. 31151) contains the

following language

:

"The term 'explosives' used by applicants herein

covers all forms of explosives, regardless of the

hazard involved in transportation, from small-

caliber ammunition and Mack powder used by

farmers and contractors to highly dangerous ex-

plosives. The Commission's rules and regulations

governing the transportation of explosives and

other dangerous articles, including amendments

thereof and supplements thereto, divide these

products into 3 categories insofar as transporta-

tion hazard is concerned, namely, Class A, dan-

gerous explosives, Class B, less dangerous explo-

sives, and Class C, relatively safe explosives. The

only form of exception presently specified in ap-

plicants' general commodity certificate is that of

'dangerous explosives' from, which it may be in-

ferred that they already are authorized to trans-

port all explosives not defined as 'dangerous' in

the Commission's rules and regulations." (Em-

phasis added.)

Note: The foregoing quotation is clearly subject

to the interpretation that only those explosives

listed in the regulations as Class A-Dangerous

are intended to be included in the exception in the

certificate. The meaning of the term is further



confused by the reference to black powder as

having a transportation hazard comparable to

small arms ammunition. Under current regula-

tions black powder would be a Class A and small

arms ammunition a Class C explosive. (Ex. 23,

Sec. 73.60, Sec. 73.101.)

Item No. 3

As is more fully explained in the Brief, the follow-

ing omissions or errors have been discovered in refer-

ence to section numbers in Exhibits 23 and 24 in the

text of the appellant's Opening Brief. There is set

forth in the following table by reference to the appro-

priate page and line a statement of the text as it ap-

pears in the Opening Brief and a statement of the

correct regulation reference

:

Page 11, line 9, "75.50" should read "73.50".

Page 12, line 2, "(Ex. 73.53)" should read

"(Ex. 23, § 73.53)".

Page 12, line 4, "(Ex. 23, § 83.88)" should read

"(Ex. 23, §73.88)".

Page 12, line 27, "§ 73.53(1)" should read

"§73.53(i)'\

Page 14, line 19, " (Ex. 4, § 51, p. 38.) " should read

" (Ex. 24, § 51, p. 38) ".

Page 14, line 25, " (Ex. 23, § 73.53(1) " should read

"(Ex. 23, § 73.53(i))".

Page 28, line 31 (last line), "Section 73.801"

should read "Section 77.801".

Page 29, line 10, "§ 75.5" should read "§ 72.5".
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No. 13404

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Rudy Valentino Linan,

vs.

United States of America,

Appellant,

Appellee.

BRIEF OF APPELLEE.

Statement of Jurisdiction.

This is an appeal from a judgment of conviction ren-

dered against appellant in the United States District

Court for the Southern District of California, Central

Division, upon a finding of guilty, by the Court sitting

without a jury, of violations of United States Code, Title

50, Appendix, Section 462. The Indictment is in one count

charging (1) failure and refusal to be inducted into the

Armed Forces of the United States as so notified and

ordered to do.

The District Court had jurisdiction under United States

Code, Title 18, Section 3231.

This Court has jurisdiction of the appeal under United

States Code, Title 28, Section 1291.
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Statement of the Case.

Appellant was indicted on April 2, 1952, under United

States Code, Title 50, Appendix, Section 462, Selective

Service Act, 1948, for refusing to submit to induction.

Appellant was convicted by the Court (Judge Ben

Harrison) on April 28, 1952; he was sentenced by said

judge to a three-year term of imprisonment on May 12,

1952, and is now in the Tucson, Arizona, Prison Camp.

The entire Selective Service file of the appellant was

admitted in evidence in the case, as Government's Ex-

hibit 1. On page 10, it reveals that in his Selective

Service questionnaire, filed with the Board on or about

the 14th day of March, 1949, the defendant did not claim

to be a conscientious objector. The defendant was class-

ified 1-A, in August, 1950 [p. 18]. He was ordered

to report for Armed Forces physical examination on

December 9, 1950; and on December 7, 1950, completed

his special form for conscientious objectors, Form 150

[pp. 14-17]. He received a personal appearance on Janu-

ary 8, 1951 [Govt's Ex. 1, p. 49], and his classifica-

tion of 1-A was continued. On February 14, 1951, the

classification was affirmed before the appeal board [Govt's

Ex. 1, p. 11]. This action was repeated on July 20,

1951 [Govt's Ex. 1, p. 11].

During the trial the attention of the Court was directed

to page 49 of Government's Exhibit 1, which is the

Minutes of the defendant's personal appearance before

the Board on January 8, 1951.
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In addition to this, the defendant's witness, Fred M.

Lewis, who was a member of the Selective Service Appeal

Board that classified and reconsidered the classification

of the defendant, testified that at the time of the hearing

and at the time of considering the defendant's applica-

tion the Local Board reviewed everything that was in

the file [pp. 14, 15, 16] and that at the time of the

personal appearance they reviewed everything new in the

file [p. 16], and this testimony is corroborated by the

testimony of the defense witness Fred A. Wells, another

member of the Board [Rep. Tr. p. 23].

In addition to this, the attention of the Court was

directed towards the report of the Hearing Officer, appear-

ing at pages 56 to 62 of Government's Exhibit 1.

The defendant testified that his recollection of the

proceedings before the Hearing Officer was different in

certain details from the statement of the facts contained

in the Hearing Officer's Report. The statement of facts

of the Hearing Officer being in evidence on pages 58 to 61

of Government's Exhibit 1. Motions to acquit made at

the conclusion of Government's case and at the conclu-

sion of all the testimony were denied.



ARGUMENT.

Summary.

1. The evidence in the record discloses that the appel-

lant was classified on the record in the Selective Service

file relevant to the question of his own religious training

and belief.

2. The record in the case does not disclose that the

Advisory Report of the Hearing Officer was either factu-

ally incorrect, or based on any considerations except

matters relevant to the question of the appellant's own

religious training and belief.

1. The Evidence in the Record Discloses That the Appel-

lant Was Classified on the Record in the Selective

Service File Relevant to the Question of His Own
Religious Training and Belief.

The Government acquiesces in the proposition that

the classification must be based on facts; that the facts

used must be pertinent and must conform to established

standards of fairness; and that the facts must be facts

applicable to the question of the registrant's own religious

training and belief.

There is nothing in the record to show that the Local

Board based its classification in whole or in part on the

question of the religion of the appellant's parents, or upon

the fact that the Presbyterian and Seventh Day Adventist

Churches do not adhere to conscientious objection to war

as a part of their religious principles.

The questions asked of the appellant and his answers

as summarized in the minutes of the Hearing [Govt's

Ex. 1, p. 49] were pertinent to the questions presented
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to the Board, particularly in light of the answers to the

questions in the appellant's conscientious objector's form.

In this connection, it is noted that he did not answer

whether or not he believed in a Supreme Being [Govt's

Ex. 1, p. 4]. That he stated that no religious leaders

guided him to his conclusion [Ex. 1, p. 15], and that

he stated that he is not a member of a religious sect

or organization [Ex 1, p. 16] and more particularly in

light of the fact that when he first filled out his Selective

Service Questionnaire he did not claim conscientious ob-

jection to war.

The testimony of the defense witnesses indicates clearly

that at the time of the classification and at the time of

the personal appearance of the appellant, the Selective

Service Board considered all of the evidence which was

before it.

The fact which is not a matter of record in this case,

stated at page 60 (App. Br.), that certain Roman
Catholics were classified as conscientious objectors in

World War II would not be material if it were part

of the record in this case since the appellant does not

claim that he is a Catholic, or that his alleged con-

scientious objection to war arises from his training as

a Catholic, and the same situation prevails as to the

Presbyterian and Seventh Day Adventist Churches.

Niznik v. United States, 184 F. 2d 973, has no applica-

tion to this case, since the appellant was not classified

upon the basis of any group affiliation but upon the

facts peculiarly applicable to him.

The statement made at line 20, page 8 of Appellant's

Brief, that the Board Members did not "explain * * *
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JURISDICTIONAL STATEMENT

This is an appeal from a judgment of conviction of

the appellant by the District Court of the Southern

District of California.

This court has jurisdiction under the provisions of

28 United States Code, Sections 1291 and 1294 (1).

STATEMENT OF CASE

Appellant was indicted on April 2, 1952 under

U. S. C, Title 50, App., Sec. 462—Selective Service

Act, 1948, for refusing to submit to induction.



Appellant was convicted by a jury, Judge Ben

Harrison presiding, on May 14, 1952 ; he was sentenced

by said judge to a 3-year term of imprisonment on

May 26, 1952 and is now in the Tucson, Arizona, Prison

Camp.

In the court below as well as before the Selective

Service agencies, appellant claimed to be a conscien-

tious objector to all military activities and that he was

entitled to a classification as such.

The Selective Service System initially classified

him in Class I-A-O, 1 mailing him notification of this

action on August 30, 1950. Within the 10 days pro-

vided by the regulations the registrant ambiguously

asked for a personal appearance hearing. [This letter

is part of Exhibit l
2
]. The local board considered this

request a Notice of Appeal as is shown by its records

and by the testimony of its clerk and, therefore, it did

not give him a personal appearance hearing [R. p. 19].

On the other hand, neither did it send the file to the

Appeal Board, although the regulations mandatorily

require that the file be sent "
. . . immediately

. . . but in no event later than five days after the

appeal is taken."3 The regulations mandatorily re-

quire the registrant be given a personal appearance

hearing " . . . if he files a written request there-

iThis classification is for registrants found to be sincere conscientious objectors

who do not object to participation in non-combatant military service: 32 C. F. R.

1622.11 (a).
2The entire Selective Service File of appellant was entered in evidence as

Government's Exhibit 1.

332 C. F. R. 1626.13.
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fore within 10 days after the local board has mailed a

Notice of Classification . . .

"4
; instead, appel-

lant's local board " reviewed the entire folder of the

case and reclassified him I-A-O" [R. p. 19]. There-

after, and within 10 days, the appellant made another

(and very similar) written request for a personal

interviewT
; again he was not invited to meet the board

and discuss his facts but this time the file was sent to

the Appeal Board [R. p. 19]. The Appeal Board made
its decision on June 27, 1951; thereafter, the Govern-

ment Appeal Agent called the attention of the local

board, by letter dated July 26, 1951 [this letter is part

of Exhibit 1] that appellant had never had "
. . .

an opportunity to personally state his case before your

Board ..." so the local board invited him to

appear before it on August 23, 1951. Appellant left

his work with the American Friends Service Commit-

tee in Mexico and met with the local board on the ap-

pointed date ; the board refused to do anything ; in fact,

before admitting him to their presence he was required

to sign a typewritten "Waiver of Rights of Reopening

of Case."

During the trial appellant attempted to raise a

question of fact for the jury on the point of whether

he had asked for a personal appearance before the

local board [R, pp. 39-41, 45-46] ; appellant's requested

instruction No. 13 on this point was also rejected [R.

p. 51]. Appellant was also rebuffed on the alternate

432 C. F. R. 1624.1 (a).



theory that this point, regarded as a legal question,

should have been declared a denial of due process by

the trial court [R. pp. 40-41].

During the trial appellant attempted to introduce

evidence to show that the Advisory Opinion of the De-

partment of Justice Hearing Officer [used by the De-

partment and by the Appeal Board in the determina-

tion of the appeal classification] was so factually in-

correct that it was sufficiently prejudicial to consti-

tute, in itself, a denial of due process ; the court below

refused to admit such evidence [R. pp. 45, 48] . Appel-

lant 's requested instruction No. 14 on this point was

also rejected [R, p. 51].

Appellant also attempted to show that no notice of

appellant 's reclassification had been sent his dependent

mother [R. pp. 41, 42, 45] as required by the regula-

tions.
5

532 C. F. R. 1623.4 (b).



QUESTIONS PRESENTED

1. Whether a clumsy request for a personal ap-

pearance hearing is to be literally or liberally con-

strued. Stated differently, where an appellant made

a timely, written request for a "personal appearance

hearing before the appeal board" and, as the local

board well knew, there is no such thing as a personal

appearance before an appeal board; and where the

local board eventually sent this file on as an appeal

to the appeal board is the hearing the local board be-

latedly gave him (after the appeal board made its

decision) the kind of personal appearance hearing con-

templated by the regulations.

2. Whether in a trial for failure to submit to in-

duction a defendant may present evidence that the

Advisory Opinion of the Hearing Officer to the De-

partment of Justice [and used by it and by the appeal

board in determining the registrant's classification]

was so factually incorrect and so prejudicial that it

constituted a denial of due process; and whether it is

a further denial of due process for a Hearing Officer

to fail to disclose before or during the hearing, when
requested by the registrant, adverse material which

was later used by him in his Advisory Opinion.

3. Whether a denial of due process exists where

the local board does not notify the registrant's mother

after the registrant is reclassified, evidence of her de-

pendent status having been submitted by her and being

present in the file.
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SPECIFICATION OF ERRORS

1. The District Court erred in not concluding that

appellant had made a timely written request for a Per-

sonal Appearance Hearing before the local board and

that he had been denied due process when, instead of a

personal appearance hearing, he was given an appeal

[R. pp. 19, 41] ; the District Court erred in not giving

appellant's proposed jury instruction No. 13 on this

subject [R. p. 51] ; the District Court erred in refus-

ing to admit evidence on this point and in not sub-

mitting the issue to the jury:

"MR. TIETZ: We would save time, if the

court means by that, as I think the court does

mean, that the court will not permit any evidence

to come in to show any of these claimed denials of

due process.

"THE COURT: Yes, I am holding that. I

am holding, in effect, it is a question of law for the

court to pass upon" [R. p. 45].

2. The District Court erred in refusing to admit

testimony that the Hearing Officer forwarded, for the

consideration of the Department of Justice and the

Appeal Board an incomplete and incorrect report of

the Hearing conducted by him; further, that he did

not inform the appellant either before or during the

Hearing that he had information from the F.B.I,

adverse to the appellant's claim; in fact, he did state

to appellant that there were no adverse statements in

your case, but I have a couple of questions to ask you

;



that the Hearing Officer subsequently used adverse

hearsay information in his Advisory Opinion without

having given registrant any opportunity to explain or

rebut it [R. p. 45] ; that the court erred in refusing to

submit the issue to the jury and in refusing to give

appellant's proposed jury instruction Nos. 10 and 14

on the subject [R. p. 51].

3. The District Court erred in not concluding that

the appellant's mother had notified the local board in

writing of her dependency. The Court further erred

in not concluding appellant had been denied due pro-

cess when the local board failed to send the mother a

Classification Notice, thus depriving her of the oppor-

tunity to appeal independently of appellant ; the Court

erred in not submitting the issue to the jury.



8

ARGUMENT

I.

A CLUMSY, BUT TIMELY, WRITTEN REQUEST
BY A SELECTIVE SERVICE REGISTRANT,

FOR THE PERSONAL APPEARANCE PRO-

VIDED BY THE REGULATIONS AFTER
CLASSIFICATION IS TO BE LIBERALLY CON-

STRUED AND A DENIAL OF SUCH A RE-

QUEST IS A DENIAL OF DUE PROCESS.

Notice of Classification (SSS Form No. 110) is a

standard size government post card; the following

Notice of Right to Appeal, in very small type appears

on the left one-fourth of this card [to show the precise

size of the type it is reproduced in it, as well as in

the size required by Rule 21] :

Appeal from classifica-
Appeal from classifica-

tion by local board must
tion by local board must

be made within 10 days
be made within 10 days

after the mailing of this
after the mailing of this

notice by filing a written
notice by filing a written

notice of appeal with the
notice of appeal with the

local board.
local board.

Within the same 10-day
Within the same 10-day

period you may file a writ-
period you may file a writ-

ten request for personal
ten request for personal



appearance before the local
appearance before the local

board. If this is done, the
board. If this is done, the

time in which you may
time in which you may

appeal is extended to 10
appeal is extended to 10

days from the date of
days from the date of

mailing of a new Notice
mailing of a new Notice

of Classification after such
of Classification after such

personal appearance.
personal appearance.

If an appeal has been
If an appeal has been

taken and you are classi-
taken and you are classi-

fied by the appeal board in
fied by the appeal board in

either Class I-A or Class
either Class I-A or Class

I-A-0 and one or more
I-A-O and one or more

members of the appeal
members of the appeal

board dissented from such
board dissented from such

classification you may file
classification you may file

a written notice of appeal
a written notice of appeal

to the President with your
to the President with your

local board within 10 days
local board within 10 days

after the mailing of this
after the mailing of this

notice.

notice.

It is obviously desirable for a disappointed regis-

trant who sincerely believes himself misunderstood to
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avail himself of the opportunity to appear personally

before the local board. In fact, this is his only oppor-

tunity to do so for, at all other times, he speaks only to

the clerks.

As was said by the third circuit in United States vs.

Stiles, 169 F. 2d 455, 458:

"Upon reading these provisions we see at once

from paragraph (b) that the purpose of the per-

sonal appearance is not solely to present the local

board with new information. It is also to enable

the registrant to discuss his classification with

members of the board on the basis of the informa-

tion already in his file and to make an oral argu-

ment that the information already furnished,

when given proper weight, calls for a different

classification. The right to have such an oppor-

tunity to talk over and explain his case to mem-
bers of the board is obviously of the greatest value

to a registrant even though he has no new infor-

mation to present and this right the regulation

guarantees.'
'

It is quite obvious from the Notice of Right to

Appeal, there is no mention of any right to a personal

appearance before the Appeal Board. In fact, there is

no such right, or even possibility. Counsel for appel-

lant, in an endeavor to understand Appeal Board pro-

cessing has persistently tried to secure permission to

audit one such session, to verify, among other things

the information given him that the Appeal Board now

processes only 50 cases an hour whereas it processed
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80 an hour in W.W.II. Permission was denied by

every official, including the California State Director.

We submit it is only fair to conclude a registrant

asking for a personal appearance, within the 10 days of

the Notice is responding to the notice and is asking for

what it offers. If he, through inadvertence, or any

other reason, uses a strange or ambiguous formula of

words we believe a reasonable effort should be made

by the local board to ascertain his meaning and in-

tention.

As was said by this court in Cox vs. Wedemyer, 192

F. 2d 920, 922-923:

"
. . . the procedure established under the Se-

lective Service Act of 1940 was designed to fit the

needs of registrants unskilled in legal procedure,

many of whom, too, were wholly or partially illit-

erate, and none of them represented by counsel."

Appellant submits his situation is parallel. The

ambiguity of his request [for a " personal appearance

hearing before the appeal board"] is certainly due in

part to the wording of the Notice of Right to Appeal.

The emphasis in this notice on " appeal" and its repe-

tition of the word ''appeal" could well be expected to

confuse the average youngster. Since a registrant has

a further 10-day period for an appeal after a per-

sonal appearance hearing any doubt should have been

resolved in favor of giving appellant the personal ap-

pearance just as this court in Cox's case decided the
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Appeal Board should have reclassified Cox de novo,

and not partially.

In a recent case it appeared that the local board

had given the registrant a personal appearance hear-

ing before it classified him and, when he asked for an-

other after he was classified the local board refused

on the basis he had had a personal appearance hearing.

The trial court observed, on page 598

:

"The Government stresses the uncontested fact

that defendant had a hearing at the local board

prior to the first classification. There was intro-

duced in evidence a memorandum of this appear-

ance, and it was initialled by three members of the

board."

and on page 600 the court concluded

"There is nothing in the Selective Service Regu-

lations which bars the local board from holding a

pre-classification hearing such as that in the in-

stant case. No doubt hearings of this kind may be

of some assistance to the board in drawing its con-

clusion as to what classification the registrant

should be given. But this is not to say that a hear-

ing at that time fulfills the requirements of Part

1624. The Regulation is met only wrhen the regis-

trant is afforded the opportunity to appear before

the board after he has been classified.

"

United States v. Romano, 103 F. Supp. 597.

The fact that the local board in the instant case

gave appellant a personal appearance hearing on



August 23, 1951 (a year after his request and after his

appeal was decided) does not alter the denial of due

process for the following reasons: first, he was re-

quired, before entering the board's presence, to waive

his appellate rights; next, an appeal based on a per-

sonal appearance hearing is more valuable than one

not so based for the regulations require the local board

to place a written summary of what took place at the

hearing in the registrant's file.

The present problem is very similar to the one con-

sidered by the third circuit in United States v. Zieber,

161 F. 2d 90. The following excerpt shows the court's

disposition of an ambiguous request:

"It is apparent from the testimony of the Clerk

and that of the chairman that whether the Board
listened to Zieber for 45 minutes or for only 4 or 5

minutes, it did not consider his testimony in de-

termining his classification because the members
were of the opinion that he had appealed his case

when he filed with the Board the 'Written Argu-
ment,' hereinbefore referred to. If the filing of

this document was in fact deemed by the Board to

constitute an appeal (as seems to have been the

case) it is difficult to see why Zieber 's request for

a personal appearance should have been granted

by the Board on August 24 or why he should have

been heard at all on August 27. But nothing con-

tained in the 'Written Argument' requests an
appeal or makes any reference to an appeal. The
Board was not entitled to treat it as an appeal
..." [92].
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Any doubt concerning a registrant's meaning

should be resolved in his favor. In United States v.

Hufford, 103 F. Supp. 859, the court said

"Whether or not the Board members intended to

treat the registrant's letter as a notice of appeal is

open to question, but the fact remains that the

local board's own record shows a notice of appeal

having been filed within the 10-day period. In

view of the fact that Regulation 1626.11 provides

that any notice shall be liberally construed in

favor of the person filing the notice so as to permit

the appeal, any doubt should be resolved in favor

of the registrant. That there is such a doubt in

this case cannot be disputed." [862].

Another reason for a measure of liberality towards

registrants was given by Attorney-General McGranary

in his last reported decision as a District Judge, Ex
Parte Fabiani, 105 F. Supp. 139:

"The different objective to be achieved by the

new Act behooves us to employ a more liberal

standard of judicial review, so as better to protect

the rights of the individual. Should—which God
forbid—world tensions increase greatly or should

general war come, then the judicial arm can once

again cut to the barest minimum its supervision

of the operations of the draft." [146-7].

Appellant never asked for an appeal. He asked for

a personal appearance. Since the local board knew

appellant could not talk to the Appeal Board it had no
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excuse for denying him the requested personal appear-

ance and giving him the unsought appeal. Since the

local board knew appellant never had a personal ap-

pearance before it; and since it knew the personal ap-

pearance with the local board was the next step in the

Selective Service procedure the board should have

given him the requested appearance when he asked

for it. At the worst construction of the evidence

whether appellant asked for a personal appearance

before the local board was a question of fact for the

jury. Since point number II embraces such an argu-

ment the Court is referred to it.

II.

THE FAILURE OF THE DEPARTMENT OF JUS-

TICE HEARING OFFICER TO DISCLOSE TO A
REGISTRANT, UPON REQUEST, ADVERSE
MATERIAL IN HIS POSSESSION IS A DENIAL
OF DUE PROCESS IF HE USES THIS MATE-
RIAL IN HIS ADVISORY OPINION. IT IS A
FURTHER DENIAL OF DUE PROCESS IF THE
ADVISORY OPINION DOES NOT CORRECTLY
REFLECT WHAT TRANSPIRED AT THE
HEARING.

The extreme importance of the Advisory Opinion

in the appellate process demands that appellant's due

process rights comiected with it be safeguarded. In

the Advisory Opinion the Hearing Officer recites the

gist of both the exhaustive F.B.I, investigation and of
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his interview with the appealing registrant. The At-

torney General's instructions require that the Hearing

Officer "
. * . advise the registrant as to the gen-

eral nature and character of any evidence in his posi-

tion which is unfavorable to, and tends to defeat, the

claim of the registrant, such request being granted to

enable the registrant more fully to prepare to answer

and refute at the hearing such unfavorable evidence.'

'

Appellant believes that due process requires that

he be permitted to introduce evidence on such matters

and that these matters were questions for the jury.

Appellant's proposed instructions Nos. 10 and 14 were

before the court at all times and the court's rejection

of evidence on this subject [R. p. 44] was made with

knowledge of appellant's expected testimony and the

said proposed instructions are to be considered as a

proffer, together with appellant's efforts to testify

on this particular point [R. p. 45].

The Zieber decision (supra) also makes clear that

such questions of fact are for the jury

:

"Whether a selectee has or has not been afforded

due process of law by the Selective Service agen-

cies, there being disputed fundamental questions

of fact as in the case at bar, should have been de-

termined by the jury under proper instructions

from the court."

Also see Niznik v. United States, 173 F. 2d 328.

Although this is a matter of first impression, a re-

lated denial of due process was denounced by Judge
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Learned Hand in United States v. Balogh, 157 F. 2d

939:

"As the case comes to us, the board made use of

evidence of which Balogh may have been unaware,

and which he had no chance to answer: a prime

requirement of any fair hearing." [943]

III.

THE FAILURE OF THE LOCAL BOARD TO NOTI-

FY THE MOTHER OF THE RECLASSIFICA-

TION WAS A DENIAL OF DUE PROCESS.

The selective service regulations [§1626.2 (a)] pro-

vide that a registrant's dependent may independently

appeal a decision adverse to the registrant's claims.

To implement this right it is required that the local

board send notice of classification to the dependent

[§1623.4 (b)]. The applicable portion of this sub-

section (b) reads:

a
(b) As soon as practicable after the local board

has classified or reclassified a registrant into any
class other than Y-A, it shall mail a notice thereof

on a Classification Advice (SSS Form No. Ill) to

every person who has on file any written request

for the current deferment of the registrant."

The question present, of course, is whether appel-

lant's mother had "on file a written request for the

current deferment of the registrant." Appellant con-

tends he should have been permitted to introduce evi-
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dence on this point and should not have been fore-

closed [R. pp. 42-45] and that the question should

have gone to the jury. The trial court chose to decide

this factual question by announcing the dependency

letter was no more than a request appellant be per-

mitted to be the mother's chauffeur [R. p. 43] although

the letter clearly points out her dependency. [R. pp.

42-43].

Here again we have a question paralleling that

raised in the Cox case (supra). Is this mother re-

quired to use the word '

' dependent % " Put another

way and somewhat paraphrasing this court's thought

in its Cox decision] : must a registrant and his mother

be Philadelphia lawyers? The court resolved Cox's

ambiguity in favor of the appellant and this appellant

believes he too is entitled to this relief.

Finally, shouldn't this appellant have at least a

Chinaman's chance when he needs the benefit of the

doubt? The First Circuit reversed a conviction in

the case of Chih Chung Tung v. United States, 142 F.

2d 919, because appellant had not been given the bene-

fit of the doubt. Chih wrote to his local board "I

appeal again not to be drafted ..." and the ap-

pellate court decision noted that "The local board did

not treat this letter as an appeal ... " [both

quotations from p. 920] and went on to say:

"The letter is informal but it gave the regis-

trant's name so as to show his right to appeal,

and it expressed unmistakably the registrant's

dissatisfaction with the action of the local board
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classifying him in I-A. Furthermore, it gave rea-

sons for that dissatisfaction. To be sure it does

not refer to the board of appeal or expressly in-

voke the aid of that body, but it does use the

words 'I appeal/ Considering the letter as a

whole against the background provided by the

papers on file with the local board, we think it

would be taking a narrow and technical view
wholly at variance with the spirit of the Act and
the Regulations to regard the letter as anything

but an appeal." [quoted from p. 921].

Respectfully submitted,

J. B. TIETZ,
Attorney for Appellant.
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No. 13405

IN THE

United States Court of Appeals

FOR THE NINTH CIRCUIT

Theron Leroy Elder,

Appellant,

vs.

United States of America,

Appellee.

REPLY BRIEF FOR APPELLEE.

I.

Statement of Jurisdiction.

Appellant was indicted by the Federal Grand Jury in

and for the Southern District of California, on April 2,

1952, under Section 462 of Title 50, App., United States

Code. [R.
1

pp. 3-4.]

On April 21, 1952, the appellant was arraigned, entered

a plea of Not Guilty, and the case was set for trial on

May 14, 1952.

On May 14, 1952, appellant was tried in the United

States District Court for the Southern District of Cali-

fornia, before a jury, and was found guilty as charged in

the Indictment. [R. p. 4.]

1"R." refers to Transcript of Record.
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On May 26, 1952, appellant was sentenced to imprison-

ment for a period of three years, and judgment was so

entered. Appellant appeals from this judgment.

The District Court had jurisdiction of this cause of

action under Section 462 of Title 50, App., United States

Code, and Section 3231, Title 18, United States Code.

This Court has jurisdiction of the appeal under Section

1291 of Title 28, United States Code.

n.

Statutes Involved.

The Indictment in this case was brought under Section

462 of Title 50, App., United States Code.

The Indictment charges a violation of Section 462 of

Title 50, App., United States Code, which provides, in

pertinent part:

"(a) Any . . . person charged as herein pro-

vided with the duty of carrying out any of the pro-

visions of this title [sections 451-470 of this Ap-

pendix], or the rules or regulations made or directions

given thereunder, who shall knowingly fail or neg-

lect to perform such duty ... or who in any

manner shall knowingly fail or neglect or refuse to

perform any duty required of him under oath in the

execution of this title [said sections], or rules, regu-

lations, or directions made pursuant to this title

[said section], . . . shall, upon conviction in any

district court of the United States of competent

jurisdiction, be punished by imprisonment for not

more than five years or a fine of not more than

$10,000, or by both such fine and imprisonment,
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III.

Statement of the Case.

The Indictment charges as follows:

Indictment.

(U. S. C, Title 50, App, Sec. 462—
Selective Service Act, 1948)

The Grand Jury charges:

Defendant Theron Leroy Elder, a male person

within the class made subject to selective service

under the Selective Service Act of 1948, registered

as required by said act and the regulations promul-

gated thereunder and thereafter became a registrant

of Local Board No. 88, said board being then and

there duly created and acting, under the Selective

Service System established by said act, in Los An-

geles County, California, in the Central Division

of the Southern District of California; pursuant

to said act and the regulations promulgated there-

under, the defendant was classified in Class I-A

and was notified of said classification and a notice

and order by said board was duly given to him to

report for induction into the armed forces of the

United States of America on February 12, 1952,

in Los Angeles County, California, in the division

and district aforesaid; and at said time and place

the defendant did knowingly fail and neglect to per-

form a duty required of him under said act and the

regulations promulgated thereunder in that he then

and there knowingly failed and refused to be in-

ducted into the armed forces of the United States

as so notified and ordered to do. [R. pp. 3-4.]
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On April 21, 1952, appellant appeared for arraign-

ment and plea, represented by J. B. Tietz, Esq., before

the Honorable Ben Harrison, United States District

Judge, and entered a plea of Not Guilty to the offense

charged in the Indictment.

On May 14, 1952, the case was called for trial before

the Honorable Ben Harrison, United States District

Judge, with a jury, and on May 14, 1952, the jury found

the appellant guilty as charged in the Indictment. [R.

p. 4.]

On May 26, 1952, appellant was sentenced to imprison-

ment for a period of three years in a penitentiary. [R.

pp. 5-6.]

Appellant assigns as error the judgment of conviction

on the following grounds:

A—The District Court erred in not concluding that

appellant had made a timely written request for a personal

appearance hearing before the local board and that he

had been denied due process when, instead of a personal

appearance hearing, he was given an appeal; the District

Court erred in not giving appellant's proposed jury

instruction No. 13 on that subject; the District Court

erred in refusing to admit evidence on this point and

in not submitting the issue to the jury. (App. Spec,

of Error 1—App. Br. p. 6.)
2

2"App. Spec, of Error" refers to "Appellant's Specification of

Errors" ; "App. Br." refers to "Appellant's Brief."
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B—The District Court erred in refusing to admit tes-

timony that the Hearing Officer forwarded, for the con-

sideration of the Department of Justice, and the Appeal

Board, an incomplete report of the Hearing conducted

by him; further, that he did not inform the appellant,

either before or during the Hearing, that he had infor-

mation from the F. B. I. adverse to the appellant's claim,

in fact, he did state to appellant that there were no adverse

statements in his case, but that he did have a couple of

questions to ask of appellant; that the Hearing Officer

subsequently used adverse hearsay information in his

Advisory Opinion without having given appellant any

opportunity to explain or rebut it; that the Court erred

in refusing to submit the issue to the jury and in re-

fusing to give appellant's proposed jury instructions Nos.

10 and 14 on the subject. (App. Spec, of Error 2

—

App. Br. pp. 6-7.)

C—The District Court erred in not concluding that

the appellant's mother had notified the local board in

writing of her dependency. The Court further erred

in not concluding appellant had been denied due process

when the local board failed to send the mother a Classi-

fication Notice, thus depriving her of the opportunity

to appeal independently of appellant; the Court erred

in not submitting the issue to the jury.



IV.

Statement of Facts.

On September 14, 1948, Theron Leroy Elder registered

with Local Board No. 88, Pasadena, California. He was

eighteen years of age at the time, having been born on

January 9, 1930. He gave his occupation as "Student."

On May 6, 1949, Theron Leroy Elder filed with Local

Board No. 88, SSS Form 100, Classification Question-

naire, and by letter attached to the questionnaire he in-

formed Local Board No. 88 that he was a conscientious

objector and asked for further information and forms.

SSS Form 150, Special Form for Conscientious Ob-

jector, was furnished Elder and he completed this form

and filed it with Local Board No. 88. Elder claimed

to be a conscientious objector because of his religious

training and belief. He was classified 1-A-O on August

29, 1950, and was mailed SSS Form 110, Notice of

Classification.

On August 23, 1950, Local Board No. 88 received

a request for consideration of certain facts as a pos-

sible deferment of Theron Leroy Elder from his mother,

Mrs. Juanita Elder. [R. pp. 42-43.] The facts given

by Mrs. Elder in her request were:

"If Roy was home with me he could take me to

White Memorial Clinic ... I do have a daugh-

ter—she don't drive the car. Roy could pick up the

groceries with the car—also fix the car when it

needs it. Would this situation be considered?"

On September 9, 1950, Elder requested "a personal

appearance before the appeal board." This request was

made upon the ground that he was conscientiously opposed
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to both combatant and non-combatant training or service

in the armed forces. The local board treated this request

as an appeal and forwarded Elder's Selective Service

file to the Appeal Board on January 12, 1951.

On January 22, 1951, the Appeal Board reviewed El-

der's Selective Service file and determined that he was

not entitled to classification in either a class lower than

IV-E or in Class IV-E, and forwarded the file to the

Department of Justice. A hearing was held by the De-

partment of Justice Hearing Officer on May 22, 1951.

The Hearing Officer recommended that Elder should not

be given either a 1-A-O or IV-E classification.

On June 25, 1951, the Appeal Board reclassified Elder

1-A by a vote of 3-0 and he was mailed SSS Form 110,

Notice of Classification.

On August 23, 1951, Elder was given a personal ap-

pearance before the local board to consider the merits of

reopening his case. In this hearing he was required to

sign a waiver of rights of reopening his case. Pursuant

to such hearing and review of Elder's Selective Service

file, the case was determined to be not subject to re-

opening by the local board. Notice that his case was

not to be reopened was mailed to Elder, and a carbon

copy of such notice was mailed to Mrs. Juanita Peter-

son, mother of Theron Leroy Elder.

On January 24, 1952, SSS Form 252, Notice to Report

for Induction, was mailed to Elder, ordering him to re-

port for induction into the armed forces of the United

States on February 12, 1952, at Los Angeles, California.

On February 12, 1952, Elder reported for induction

but refused to submit to induction into the armed forces

of the United States.



V.

Argument.

A. Replying to appellant's Assignment of Error

(Spec, of Error 1, App. Br. p. 6), the Government

contends that there was no denial of due process of law

in treating appellant's request for "a personal appearance

before the Appeal Board" as an appeal rather than a

request for personal hearing before the local board.

The Selective Service Regulations, Section 1624.1, pro-

vides in its pertinent part:

"1624.1. Opportunity to Appear in Person.

—

(a) Every registrant, after his classification is de-

termined by the local board . . ., shall have an

opportunity to appear in person before the . .

local board . . . if he files a written request

therefor within 10 days after the local board has

mailed a Notice of Classification (SSS Form 110)

to him. Such 10-day period may not be extended."

This regulation sets out in clear language the require-

ments necessary to establish a right to a personal ap-

pearance before the local board. The requirements are

again repeated on the Notice of Classification (SSS

Form 110), sent to a registrant following his classifica-

tion by the local board. (App. Br. pp. 8-9.) These

requirements are set forth in clear and precise language

and create no ambiguity which might mislead a registrant

in the prosecution of any rights granted him under the

Selective Service Regulations.

The argument of counsel for the appellant resolves

itself merely to the question of interpretation of the

request made by the appellant to the local board. This

was a request for "a personal appearance before the

Appeal Board." In construing this request, the local



board determined it was an appeal, and not a request for

a personal appearance before the local board. This par-

ticular issue, it is submitted, is squarely within the ruling

of Cox v. United States, 332 U. S. 442.

Cox v. United States, 332 U. S. 442, provides the

limits of judicial review of the actions of administrative

boards under the Selective Service Act. These limita-

tions as defined by the Cox case (supra) confine judicial

review to the question of whether or not the action of

the local board in classification of a registrant was

"arbitrary and capricious." The Court in the Cox case

says, at page 448:

"The scope of review to which petitioners are en-

titled, however, is limited; as we said in Estep v.

United States, 327 U. S. 114, 122-3: The provi-

sion making the decisions of the local boards "final"

means to us that Congress chose not to give admin-

istrative action under this Act the customary scope

of judicial review which obtains under other statutes.

It means that the courts are not to weigh the evi-

dence to determine whether the classifications made

by the local boards made in conformity with the

regulations are final even though they may be

erroneous. The question of jurisdiction of the local

board is reached only if there is no basis in fact

for the classification which it gave the registrant.'
"

Further, at page 453, the Court says:

"When the judge determines that there was a

basis in fact to support classification, the issue need

not and should not be submitted to the jury . . .

Upon the judge's determination that the file supports

the board, nothing in the file is pertinent to any

issue proper for jury consideration." (Emphasis

added.

)
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The local board having determined the request to be

an appeal and the finding by the trial court that the ac-

tion of the local board was neither arbitrary nor capricious

[R. p. 38], there was no error in refusing to give

appellant's proposed jury instruction No. 13 or in refusing

to admit evidence on this point and submit the issue to the

jury.

B. Replying to appellant's next Assignment of Error

(Spec, of Error 2, App. Br. pp. 6-7), the Government

contends that the second part of appellant's Specification

of Error is not properly before this Court. The Gov-

ernment further contends that there was no denial of

due process of law in refusing to submit to the jury

any question concerning the advisory opinion of the

Hearing Officer to the Appeal Board.

It is a fundamental rule in the review of judicial pro-

ceedings that a party is not heard on appeal upon ques-

tions not raised in the trial court. (Becker Steel Co.

of America v. Cummings, 296 U. S. 74; Ex parte Kami-

yama, 44 F. 2d 503; 4 C. J. S. 430, Sec. 228.)

Insofar as the transcript of record in the present appeal

raises no question of the failure of the Hearing Officer

to disclose adverse material to the appellant or that the

appellant made any such request, this question is not

properly before this Court.

Appellant's further assignment of error relates to the

failure of the trial court to submit the question of the

incompleteness and incorrectness of the report of the

Hearing Officer to the jury.

Cox v. United States, 332 U. S. 442, defines the limita-

tions placed upon reviewing courts in their review of the
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administrative proceedings before the Selective Service

Board. At page 454, the Court says:

"It seems to us that it is quite in accord with

justice to limit the evidence as to status in the

criminal trial on review of administrative action to

that upon which the board acted. As we have said

elsewhere the board records were made by petitioners.

It was open to them to furnish full information as

to their activities. It is that record upon which the

board acted and upon which the registrant's viola-

tion of orders must be predicated." (Emphasis added.)

The trial court in the present case found that there

existed basis in fact for the classification of the appellant.

[R. pp. 29, 38.] Having made such a finding, the Court

properly withheld from the jury any question as to the

validity of the classification given the appellant. {United

States v. Fry, 103 Fed. Supp. 905.) Consequently, re-

fusal by the trial court to give appellant's requested in-

struction No. 14 and refusal to submit the issue to the

jury was proper.

The appellant also assigns as error the failure of the

trial court to give appellant's proposed jury instruction

No. 10. The Transcript of Record discloses that excep-

tion was taken by the appellant only to the failure on the

part of the trial court to give appellant's proposed jury

instructions Nos. 13 and 14. [R. p. 51.] Rule 30 of

the Federal Rules of Criminal Procedure provides in its

pertinent part:

".
. . No party may assign as error any portion

of the charge or omission therefrom unless he ob-

jects thereto before the jury retires to consider its

verdict, . . ."
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No timely objection having been made to the trial court's

failure to give appellant's instruction No. 10 pursuant

to Rule 30, such question is not properly before this

Court for review.

C. Replying to appellant's next Assignment of Error

(Spec, of Error 3, App. Br. p. 7), the Government con-

tends that there was no denial of due process of law

in the failure of the local board to notify the appellant's

mother concerning any classification made of the appel-

lant by the Selective Service Board.

The Selective Service Regulations, Section 1626.2, pro-

vides in its pertinent part:

"1626.2. Appeal by Registrant and Others— (a)

. any person who claims to be a dependent

of the registrant . . . may appeal."

Some question is raised by the appellant as to the inter-

pretation of the letter written by Mrs. Juanita Elder,

the appellant's mother, to the local board. [R. pp. 42-43.]

Appellant claims the local board should have interpreted

this as a request for a dependency deferment. In this

regard the definition of "dependent" is important. The

Selective Service Regulation, Section 1622.30, provides

in its pertinent part:

"1622.30 Class III-A

(a) . . .

(b) In Class III-A shall be placed any registrant

whose induction into the armed forces would re-

sult in extreme hardship and privation (1) to his

wife, divorced wife, child, parent, grandparent,

brother or sister who is dependent upon him for sup-

port . . ." (Emphasis added).
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No showing of extreme hardship or privation by one

who is dependent for support upon the appellant is made

in the letter written by Mrs. Elder. This is, as the trial

court puts it, a request for appellant's deferment "so

he can act as a chauffeur." [R. p. 43.]

Assuming, however, that the letter written by Mrs.

Elder could be construed as a request for a dependency

deferment, the Government contends that the appellant

was not denied due process of law by failure of the local

board to notify Mrs. Elder of the classification given

the appellant.

It is fundamental that due process of law is afforded

a person when he is given notice and an opportunity to

be heard. There is no evidence that the failure to send

the required notice to Mrs. Elder deprived the appellant

of any right or injured him at any stage of his appeal.

Appellant was afforded an appeal. At that time he had

an opportunity to support any claim of dependency that

he might have had. This the appellant failed to do.

As stated by the Court in United States v. Fry, 103 Fed.

Supp. 905, at pages 909-910:

"The court must look to substance rather than to

form. The registrant was not injured in any re-

spect by failure to receive this notice."

Further, the question raised by the appellant again

falls within the limitation of Cox v. United States, 332

U. S. 442. The local board having construed Mrs.

Elder's letter as a mere request for consideration of the

matters contained therein, and the trial court having

found that such action was neither arbitrary nor capricious
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[R. p. 38], such decision of the local board was "final"

within the meaning of the Cox case, supra, and properly

withheld from consideration by the jury.

VI.

Conclusion.

The questions raised in this appeal fall within the

limitations on judicial review of Selective Service Board

action as stated in Cox v. United States, 332 U. S. 442.

The trial court finding there was no arbitrary or capricious

action by the local board, the only questions for sub-

mission to the jury were whether the appellant was or-

dered to induction and whether the appellant refused to

submit to induction as ordered. These two questions

the trial judge submitted to the jury. All other questions

were properly withheld from the consideration of the jury.

There was no error of law in the rulings of the trial

court and the conviction should be affirmed.

Respectfully submitted,

Walter S. Binns,

United States Attorney,

Ray H. Kinnison,

Assistant U. S. Attorney,

Chief of Criminal Division,

Manuel L. Real,

Assistant U. S. Attorney,

Attorneys for Appellee.
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Comes now the appellant, by his attorney, and files

this his Petition for Rehearing of the judgment entered

by the Court on February 24, 1953, affirming the judg-

ment of the Court below, and for grounds thereof re-

spectfully represents that:

1. This Court, in this case, concluded it could not

agree with the Second Circuit ( United States v. Nugent,

2d Cir. 200 F. 2d 46) , wherein the Second Circuit held

that the F.B.I, investigative report should have been

placed in the registrant's (appellant's) selective serv-

ice file, and that its absence vitiated the subsequent

selective service classification.



2. The Second Circuit followed its Nugent decision

in deciding Packer v. United, States, 200 P. 2d 540.

3. The Third Circuit decided not to require reargu-

ment in Borisuk v. United States, F. 2d ,

unless and until the Supreme Court decided not to

grant certiorari in Nugent and Packer.

4. The Supreme Court of the United States

granted certiorari in United States v. Nugent, Number
540, and United States v. Packer, Number 573, on

March 16, 1953, and these cases have been assigned to

the summary docket.

Wherefore, upon the foregoing grounds, and for

other reasons appearing in Appellant's Brief, it is re-

spectfully urged that a rehearing be granted in this

matter, that the Court defer ruling on this Petition

until the Supreme Court decides the Nugent and

Packer cases, and that the mandate of this Court be

stayed pending the disposition of this Petition.

J. B. TIETZ,
r

Attorney for Appellant.



CERTIFICATE

Counsel further represents and certifies:

1. Appellant is presently in Tucson Federal Prison

serving the term of imprisonment imposed

;

2. In counsel's judgment this Petition is well

founded and is not interposed for delay.

J. B. TIETZ,

'Attorney for Appellant.












